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1. Charged Activity or Agency
Name: U.S. Dept of HUD

Address: 451 Seventh St. SW
Washington, DC 20410
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Name; AFGE Council 222

Address: P.O. Box 23076
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March 1, 2013
In the matter of U.S. Department of HUD and AFGE Council 222

6. Tell exactly WHAT the activity (or agency) did. Start with the DATE and LOCATION, state WHO was
involved, including titles.

The agency, through its agents, engaged in bad faith bargaining concerning a proposed
realignment/reorganization of the Office of General Counsel. The facts are as follows:

By memorandum dated August 6, 2012, James Reynolds, Deputy Director Employee & Labor
Relations & Performance Management Division, advised Edward Eitches, President, National council of
HUD Locals 222, of a proposed Office of General Council Realignment/Reorganization (Exhibit 1}, The
plan included two key features: 1) the career ladder for field and regional attorneys would be increased
to G5-14; and 2) approximately 32 bargaining unit attorneys and six bargaining unit support staff would
be reclassified as non-bargaining unit.

By memorandum dated August 10, 2012, Carolyn Federoff, Executive Vice President, AFGE
Council 222, submitted the Union’s demand to bargain with initial bargaining proposals (Exhibit 2).
Bargaining proposals included a demand for status guo until all bargaining was completed, including
impasse and negotiability proceedings. By electronic mail dated August 28, 2012, Linda Cruciani,
General Deputy General Counsel for Operations, responded to the Union’s demand (Exhibit 3). In
response to the status guo propaosal, Ms. Cruciani advised that all bargaining had to be completed by
September 7, 2012, to ensure that the increased career ladder could be accomplished. To delay
implementation would risk the promotions of more than 50 attorneys, most of whom were bargaining
unit at the time of the negotiations.’

Negotiations proceeded via telephone and electronic mail. The Union was particularly
concerned about the changes to the bargaining unit; Management had failed to provide evidence that
the confidential workload had increased sufficiently to support a three-fold increase in non-bargaining
unit attorneys and support staff. Management continued to insist that the only way it could ensure the
promaotional opportunities for attorneys was to reassign them to the new position descriptions by
September 9, 2012. The Union looked more closely at the affected class, and determined that
approximately 24 of the 32 attorneys to be removed from the bargaining unit were already at G5-14;
these attorneys did not need to be switched to a new, confidential position description in order to be
eligible for promotion. In its second set of proposals, the Union proposed that current bargaining unit
G5-14 attorneys would not be affected by the recrganization, and that all other bargaining unit
employees would only be removed from the unit at the time Management assigned them confidential
work (Exhibit 4).

! Management's proposal included two new position descriptions for attorneys that included career ladder
potential to G5-14. One was for “Program” attorneys whose bargaining unit status would be unaffected by the
proposed reorganization. The other was for “Litigation” attorneys, most of whom were currently part of the
bargaining unit and would be removed as a consequence of the reorganization. Similar changes were being made
to suppori staff PDs, depending upon which unit they were being assigned to.



Over the course of the negotiations, the Union offered counterproposals to meet
Management’s stated need to implement by September 9. These included a proposal allowing for early
implementation, but providing that the parties would “expeditiously pursue further negotiations,
impasse proceedings and/or negotiability appeals, as appropriate, to resolve all issues outstanding as of
September 9, and to implement the results expeditiously” (Exhibit 5, August 31, 2012, at 11:34 AM).
Later in the day, the Union proposed:

Inplementation will be accomplished in two phases, so as to allow the Parties to complete the
bargaining process. Inthe first phase, to be accomplished on or about September 9, 2012,
Managgement shall implement the new Position Descriptions for attorneys at G5-13 and below.
No other employees’ Position Descriptions will be changed until the completion of bargaining.
The Parties further agree to expeditiousty pursue further negotiations, interest hased
bargaining, impasse proceedings and/or negotiability appeals, as appropriate, to resolve all
issues outstanding as of September 9, and to implement the results expetitiously as phase two.
The Union hereby waives its right to file an Unfair Labor Practice charge alleging unlawful
implemnentation prior to the completion of bargaining. (Exhibit 6, August 31, 2012, 5:57 PM)

The following day was Saturday of Labor Day weekend, and the Union’s chief negotiator,
Carolyn Federoff, was in travel status traveling to main contract negotiations in Tampa, Florida, on the
next business day, September 5, 2012. Upon arrival in Tampa, Ms. Federoff sent an electronic mail to
General Counse] Helen Kanovsky explaining the counterproposal. This email expressed concern that
Management was being overly cohersive in its bargaining, and that we could meet both Parties’ stated
objectives, if in fact, good faith bargaining was an objective {Exhibit 7). Ms. Kanovsky did not respond.

On Thursday, September 6, 2012, at 2:54 pm, the Union submitted its sixth set of proposals
{Exhibit 8). These proposals conceded that negotiations were complete, but that current bargaining unit
GS-14s would not be affected by the reorganization. In earlier phone conversations, the Union had
reminded Management that they always had the right to assign work, and that assignment of
confidential work would result in the removal of an employee from the bargaining unit; nothing in the
Union’s proposal was intended to interfere with Management’s right to assign, but that until such
assignments were made, an employee’s bargaining unit status should remain unchanged.

At 4:01 pm on September 6, Management advised that it could not accept the Union’s proposal.
Essentially, even if confidential work was not assigned to every litigation attorney,

litigation attorneys cannot be excluded from team meetings and group strategy sessions where
personnel cases will be discussed. This would make the work in the Litigation Divisions
unmanageable. (Exhibit 9)

At 12:39 am on September 7, the Union provided Management with its seventh set of proposals
{Exhibit 10). The electronic mail message responded to Management's argument that litigation
attorneys could not conveniently be excluded from team meetings involving personnel matters. The



Union reminded Management that this had been the practice {for more than two decades) in every
office that had mixed litigation units; it was not unreasonable to continue this practice until the Union
exercised its right for third party review of its proposals. The Union inveighed that it was bad faith for
Management to threaten the promotion of all G$-13 and below attorneys if the Union didn’t concede
the bargaining unit status of present GS-14 attorneys. The Union’s attached proposals included a
restatement of the proposal for two-phase implementation, with a side-bar narrowly setting forth the
remaining item to be negotiated at the second phase:

In furtherance of paragraph 1 of Supplement 124, after September 9, 2012, the parties will
commence bargaining on the following Union proposal:

Bargaining Unit Status:

a. No G5-14 bargaining unit attorneys will lose their bargaining unit status as a result
of this reorganization.

b. Bargaining unit employees below G5-14 shall maintain their bargaining unit status
until such time as the employee is assigned work appropriately considered
“confidential” pursuant to 5 U.S.C. Section 7103.

c. Management maintains the right to assign work pursuant to 5 U.S.C. Section 7106 in
accordance with applicable laws.

By electronic mail dated September 7 at 8:58 am, Management set forth arguments why it could
not accept Union 7 (Exhibit 11). By electronic mail at 9:20 am, the Union advised that Management’s
arguments would be appropriate to put before a third party at impasse,

If we were going to impasse, you would be engaging in hard bargaining. The fact that you've
given us an uncessary [sic] ultimatum—give up your right to bargain to impasse, or lose
promotion potential for 28+ BU attys—pushes this from hard bargaining to bad faith bargaining.
{Exhibit 12)

By electronic mail dated September 7 at 11:49 am, the Union reluctantly sent Management a
signed copy of the signature page of Management's proposed Supplement 124 (Exhibit 13).
Management asked that the entire document be provided {Exhibit 14). The Union sent the entire
document by email at 12:14 pm (Exhibit 15).

Almost six months after the completion of negotiations, as of March 1, 2013, Management has
yet to provide a signed copy of the document, and has not posted the Supplement on its website. In
fact, it has posted a different (and later negotiated) matter as Supplement 124 (Exhibits 16 and 17).
Additionally, although Management argued that negotiations had to be completed to allow for
implementation by September 9, 2012, it appears that the actual paperwork was not accomplished until
30-90 days later. For example, an SF-50 notifying Ms. Federoff of her reassignment to the new position



description was not transmitted until December 14, 2012, although the actual SF 50 states that is was
effective September 9, 2012 (Exhibit 18). Finally, to our knowledge, although they have been removed
from the bargaining unit, no or very few formerly bargaining unit employees have received confidential
assignments beyond being included in staff meetings where personnel matters are discussed.

We believe the facts of this matter set forth a basis for a claim that Management has engaged in
bad faith bargaining.

Union witnesses:

Carolyn Federoff - 617/954-3264

Dorothy Crow-Willard — 303/672-5344 x1351
Mark Matulef —202/402-5763

Eddie Eitches — 202/402-2098
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Date: August 6, 2012

MEMORANDUM FOR: Edward Eitches, President, National Council of HUD
Locals 222

FROM: Enes ﬁeynoldg, Deputy Director Emplovee & Labor Relations &

Performance Management Division, AHED
SUBJECT: Office of General Counsel Realignment/Reorganization

This memorandum serves as notification pursuant to Article 5 of the HUD/AFGE
Agreement that the Office of General Counsel plans to realign/redistribute the staff in the regional
offices to create a high-performing, nimble workforce to face the workload challenges of the current
housing and lending crisis. Specifically, OGC intends to eliminate the small practice groups in
regional offices and create two divisions within each Office of Regional Counsel in Regions [-XIII.
This structure will allow OGC to staff the legal work of the Department as funding for salaries
decreases and assist with succession planning and attorney development. As part of the
reorganization and in recognition of the new position descriptions, OGC plans to move the field and
regtonal attorneys onto a 12/13/14 GS-903 career ladder.

Additionally, OGC plans to officially change OGC headquarters organization charts to
reflect the transfer of two divisions to the Consumer Financial Protection Bureau.

Please see the attached realignment/reorganization plan which contains affected bargaining
unit employees and their current and proposed position descriptions for your review. Please send all

bargaining proposals to Employee & Labor Relations Division within ten (10) calendar days upon
receipt of this notice.

Enclosure: FY 2012 OGC Realignment/Reorganization Plan

www. hud.gov espanol.hud.gov [
e x ,
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AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES
AFFILIATED WITH AFL-TI 0O

Council 222

August 10, 2012

MEMORANDUM FOR: James Reynolds, Deputy Director, Employee & Labor Relations
& Pert ce Management Division, AMED
Vs ]
(Zé,é ﬁ.j—v’méé GEC ot ' %
d

FROM: CarolyniFdderoff, Executive Vica President, AFGE Councit 222

SUBJECT: Demand to Bargain
Office of General Counsel Realignment/Reorganization

Please accept this demand to bargain in response to your August 6, 2012, notice
of the subject change in working conditions issued pursuant to Article 5 of the
HUD/AFGE Agreement. Additionaily, we are seeking information missing from the
notice. Councit President Eitches will advise you of a Chief Negotiator in this matter.
For the time being, please continue to send information to the Mid-Term Bargaining
committee as previously identified by CP Eitches.

Article 5 Section 5.04(3) of the Agreement lists the information that is to be provided
to the Union with the Article 5 notice. The notice that was received on August 6, 2012, is
deficient in the following areas:

1. ltem 3(b), impact, if any, upon upward mobility and/or career ladder positions;

2. ltem 3(c), list of employees who will have a different first or second line
supervisor as a result of the regrganization;

3. ltem 3(d), impact, if any, upon employee’s receipt of performance ratings;

4. Item 3(e), copies of the position descriptions for new positions identified in the
staffing plan;

5. ltem 3(g), identification of any new positions created as a result of the
reorganization;

6. ltem 3(i), names of any employees who will be maved as a result of the
reorganization; and

7. Item 3()), a copy of the before and after organization charts.

e 50



Please provide this information within 5 days, so as not to delay the Union's ability to
prepare proposals.

Below are the Union's preliminary proposals. We reserve the right to amend,

add, or delete provisions in accordance with Article 5 of the Agreement.

1.

10.

11.

Status Quo: The Department shall maintain status quo until all bargaining,
including impasse and negotiability proceedings, are completed.

Affect on Outstationed Employees: The reorganization shall have no effect on
the working conditions of OGC employees outstationed from Headquarters.

Bargaining Unit Status: No employee shall be removed from the bargaining -
unit as a result of this reorganization.

Affect of Personnel Related Work on Career Ladder Changes: Management
acknowledges that the career ladder to GS-14 for Attorneys in the Field is not
dependent upon the reassignment of personnel related work.

Expression of Interest: Employees shall be given thirty (30) days to express
interest in remaining in their current position or in being assigned to a new
position. Management agrees to consider the employee’s expression of interest.
Where multiple qualified employees express intergst in reassignment, employees
shall be offered reassignment in seniority order.

Reduction in Force (RIF): This re-organization shall have no adverse affect on
employees who remain in their current position or are transferred to another
position in the application of RIF criterion. e.g. No adverse impact on competitive
area, or competitive levei

Furlough: This re-organization shall have no adverse affect on employees who
remain in their current positions or are transferred to ancther position as a result
of this reorganization in the implementation of furlough, should one occur.

Relocation, Separation, Downgrade: No bargaining unit employee shall be
involuntarily relocated, separated or downgraded as a result of this
reorganization.

Promotions/Upward Mobility: There will be no adverse impact on any
employees’ promotions, upward mobility, or career ladder position as a result of
this reorganization.

Teleworking: There shall be no adverse impact to telework agreements of the
affected employees. OGC will issue a notice affirming the ability of all employees
to participate in the Department’s telework program 3 day per week.

Reasonable Accommodations: There shall be no adverse impact to any
reasonable accommodation of any affected employee. Management agrees that
any reasonable accommodation previously approved will remain in force.
Management agrees that any reasonable accommadation, submitted but not yet
approved or denied, will not be delayed as a result of this reorganization.

2



12.

13.

14.

15.

16.

17.

18.

19.

20.

Annual Leave: Annual leave previously approved shall not be rescinded as a
result of this reorganization.

Work Schedules: There shall be no change to employees work schedules as a
result of this reorganization. i.e. flex schedule, 4-10, 5/4/9's or 6:00 a.m. start.

Space: There shail be no adverse impact to any workspace of any affected
employee.

Interim Rating: Any employee being reassigned from one position to another or
from one supervisor to another shall be given an interim rating by the current
supervisor. The interim rating shall be a rating of record, and shall be
communicated in writing to the employee within thirty days of the effective date of
the change in position. The final ratings of employees shall not be delayed as a
resuli of this reorganization.

Workload Management: The workload changes as a result of this
reorganization shall be discussed with the Union in a collaborative forum.

Training:

a. Initial Training: HUD will provide subject matter training within twelve
months appropriate to new position descriptions and assignments,
including but not limited to training that provides continuing education
units (CEUs} to attorneys who are licensed in CEU states.

b. Rotations: HUD will provide the opportunity for rotations to
Headquarters, Regional Offices, and Field Offices to provide on-the-
job training for attorneys with new PDs and assignments.

C. Exchange Program: HUD will establish an attorney exchange
program between Headquarters and the Field to facilitate cross-
training and HQ-field collaboration.

d. Ongoing Evaluation: The Parties agree that training needs will be
assessed on an ongoing basis.

Elements and Standards. Performance Appraisal: The Parties agree that
employees’ elements and standards may change as a result of this
reorganization. The Agreement, including Supplement 91, will be followed. This
includes, but is not limited to, following the SMART guidelines and permitting the
Union to participate in the meetings to facilitate the expected changes.
Employees' performance appraisals shall not be adversely affected on the basis
of the reorganization and assignment in areas of the law in which employees are
not certified or otherwise formally trained.

Transfer of Function: There shall be no transfer of functions, as defined in
Article 15 of the CBA as a result of this reorganization.

Contracting Out: No functions shall be contracted out as a result of this
recrganization.



21. Local Bargaining: The Local Union shall receive notifications in accordance
with Article 5 of the Agreement regarding local changes that may occur to
bargaining unit employees including but not limited to moves, details and
reassignments.

if you have any questions, please call me at 617/994-8264.

ce: kddie Eitches, Council President
Sherry Norton, Chair, Mid-Term Bargaining Committee
Executive Board and Local President, AFGE Council 222



Federoff, Carolyn

From: Cruciani, Linda M

Sent: Tuesday, August 28, 2012 1:19 PM

To: Federoff, Carolyn )

Cc: Reynolds, James M; Kelly, Sinthea; Washburn, Tenille E; Griggs, Kiara B
Subject: Management response to AFGE's proposal on the OGC reorganization
Attachments: Management response to AFGE re OGC reorganization.docx

Carolyn,

| have attached management’s response to your proposal. Most of the red are comments noting issues that we should
discuss.

| have someone amending the to/from chart to identify which employees will be getting a new supervisor.

Here is the link to the position descriptions and reorganization charts:

http://hudatwork.hud.gov/po/c/aboutus.cfm

If you want to have in-person negotiations, OGC would pay for the travel. In the interest of time and being mindful of
your upcoming negotiations, | would like to have some or all of negotiations by phone.

Dates that work:

| can move some items on Friday, August 31 and try to be available all day.
Tuesday, September 4 before 1:00 pm.

All day on Friday, September 7.

Thank you,
Linda
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Federoff, Carolyn

From:
Sent:
To:

Cc:
Subject:

Federoff, Carolyn

Friday, August 31, 2012 11:34 AM

Cruciani, Linda M

Crowwillard, Dorothy C; Matulef, Mark L; Eitches, Edward E

OGC Reorg: paragraph 1, U3

I'll explain our thoughts about this in our Live Meeting, but | want you to have the text:

1. Implementation: Though issues may remain outstanding, the Parties agree to implementation by September
9, 2012, The Parties further agree to expeditiously pursue further negotiations, impasse proceedings andfor
negotiability appeals, as appropriate, 1o resolve all issues outstanding as of September 9, and to implement

the results expeditiously.

Carolyn Federoff, EVP

AFGE Coungcil 222
617/994-8264
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Federoff, Carolyn

From: Federoff, Carolyn

Sent: Friday, August 31, 2012 5:57 PM

To: Cruciani, Linda M

Cc: Anderson, John E; Washhurn, Tenille E; Griggs, Kiara B; Reynolds, James M; Crowwillard,
Dorothy C; Matulef, Mark L; Eitches, Edward E; Finer, Douglas J

Subject: OGC reorg: U5 paragraphs 1, 3, 4, 5, 16b&c

Linda,

Please accept the following as U5 with regard to the paragraphs that remain unresolved.

1.

implementation: Implementation will be accomplished in fwo phases, so as to allow the Parties to complete the
bargaining process. In the first phase, to be accomplished on or about September 8, 2012, Management shall
implement the new Position Descriptions for attorneys at GS-13 and below. No other employees’ Position
Descriptions will be changed until the completion of bargaining. The Parties further agree to expeditiously pursue
further negotiations, interest based bargaining, impasse proceedings and/or negotiability appeals, as appropriate,
to resclve all issues outstanding as of September 9, and to implement the results expeditiously as phase two.
The Union hereby waives its right to file an Unfair Labor Practice charge alleging unlawful implementation prior to
the completion of bargaining.

fagreed]

Bargaining Unit Status: [counter forthcoming. Need to review information received August 31 and requested
April 20 identifying bargaining unit membership of Field employees. This information is necessary for us to
identify the impact on the bargaining unit. Additionally please provide us with the following PDs not on the
website nor otherwise provided, but which appear to involve change: FCG015/FC0014 and PDs showing “Pen
and ink” changes.]

[subject to agreement with LS paragraph 1, delete]

Expression of Interest: With the exception of the Regional Counsel Office in Region X, which will not be split
into divisions, on the date the first phase of the reorganization takes effect, all employees will be assigned to the
Litigation or Programs division so as to allow them to perform work consistent with their current duties.
EmployeesAliorneys at or below G5-13 in Region X nonetheless will be assigned to the new trial attorney or
aftorney advisor position descriptions. Aitep-the—Fenga-}lzataen-takes-plaee—eEmgloyee shall be given thirty (30)
days after implementation of the first phase. and again at the completion of bargaining, to express interest in
being reassigned o the Litigation or Programs division. Management agrees to consider employees’ expression
of interest. Where workloads support reassignment and multiple employees express interest in reassignments,
reassignments shall be offered with consideration for seniority, experience, and skills. [side bar agreement:
Dorothy Crow Willard shall remain a bargaining unit attorney and shall be assigned to the Litigation division.]

16(b) Rotations: Management will make a reasonable effort {o secure funding for rotations. [f funding is secured,
HUD will provide the opportunity for rotations to Headquarters, Regional Offices and Field Offices to provide on-
the-job training for employees with new PDs and assignments.

16(c) Exchange Program: Management will make a reasonable effort to secure funding for an attorney exchange
program. If funding is secured, HUD will establish an attorney exchange program between Headquarters and the
field to facilitate cross-training and HQ/field collaboration.

Thank you for your consideration.

Carolyn Federoff, EVP
AFGE Council 222
617/994-8264
617/312-4278 (cell)
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Federoff, Carolyn

From: Federoff, Carolyn

Sent: Wednesday, September 05, 2012 1:43 PM
To: Kanavsky, Helen R

Cc: Eitches, Edward E

Subject: seeking your intervention in OGC Reorg
Helen,

I understand from Eddie that your primary interest is in securing the new career ladder, not in diminshing the bargaining
unit. Because of the time constraints, we are not able to fully explore aiternatives. We've proposed something to allow
for partial implementation, but still allow for the completion of negotiations.

Essentially, reassignments to new teams could be done by Sept 9, as well as reassignment to new PDs for attorneys at
G5-13 and below. Other BU employees would be unaffected until we complete the bargaining process.

We will probably be able to resolve all other issues prior to Sept 9 except for the issue of removal from the bargaining
-unit. But for the deadline, we would be able to go to impasse (or if mgmt declared our proposal non-negotiable, the
FLRA) to have a third party resolve the matter.

Despite a deadline not of our making, we will concede the bargaining unit status of those atiorneys switching to the new
career ladder. The interests of the other bargaining unit empioyees, however, shouldn't be swept aside simply
because we didn't leave enough time to bargain properly.

The proposal is:

1. Implementation: [mplementation will be accomplished in two phases, so as to atlow the Parties to
complete the bargaining process. In the first phase, to be accomplished on or about September 9, 2012,
Management shall implement the new Position Descriptions for attorneys at GS-13 and below. No other
employees' Position Descriptions will be changed until the completion of bargaining. The Parties further agree to
expeditiously pursue further negetiations, interest based bargaining, impasse proceedings and/or negotiability
appeals, as appropriate, to resolve all issues outstanding as of September 9, and to implement the results
expeditiously as phase two. The Union hereby waives its right to file an Unfair Labor Practice charge alleging
unlawful implementation prior to the completion of bargaining.

Linda is refusing the counter. She wants all--or nothing. This feels extremely cohersive and unfair. Your intervention
would be most appreciated. Please let me know if this will be possible.

Thank you for your consideration.

Carolyn Federoff
EVP, AFGE Council 222
617/312-4278 (cell)
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