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UNITED STATES OF AMERICA
FEDERAL LABOR RELATIONS AUTHORITY

)
American Federation of Government, )
Employees (AFGE), Council of HUD )
Locals 222, )
}  Case No.
UNION, )
}  Date: November 4, 2013
VS. )
)
U.S. Department of Housing & Urban )
Development, )
)
AGENCY. )
)

UNION’S PETITION FOR REVIEW

AFGE Council of Locals 222 (the “Union”), by and through their undersigned counsel,
Snider & Associates, LLC, and pursuant to 5 U.S.C. Sections 7106 and 7117, 5 CFR Part 2424,
and Federal Labor Relations Authority (FLRA) guidance, hereby timely file this Petition for
Review of the United States Department of Housing and Urban Development’s (the “Agency” or
“HUD) claim that the bargaining proposals listed below are non-negotiable. In support, thereof,
the Union states as follows:

Part I - Background Information

The Union herein provides a background explanation of the bargaining process and has
included copies of the disputed proposals, copies of the Notice to the Union to bargain, the
Union’s response, updated proposals, the Agency’s response to the changed Proposals, and the
Union’s Request for a declaration of non-negotiability. The Union also has addressed some of
the case law that is pertinent to this Petition for Review,

In accordance with the Parties” Collective Bargaining Agreement (“CBA™), the Union

received a Notification of Reorganization (“Notification™) of the Office of Multifamily Housing
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(“MFH™) dated April 26, 2013. Exhibit I. The Notification outlined the Multifamily Housing
Reorganization /Transformation (“MFRT™), which proposed to consolidate over 50 offices of
Mutltifamily Housing located throughout the continental United States, Hawaii, Alaska, and
Puerto Rico into five (5) Regional Offices (New York, NY; Chicago, {L; Fort Worth, TX; San
Francisco, CA; and Atlanta, GA) and five (5) Satellite Offices (Boston, MA; Detroit, Ml; Kansas
City, KS; Denver, CO; and Jacksonville, FL). HUD’s Multifamily Housing Division programs
provide mortgage insurance o HUD-approved lenders to facilitate the construction, substantial
rehabilitation, purchase and refinancing of multifamily housing projects. Multifamily Housing
offices support the development of housing for the poorest and neediest in our country. The
reorganization reduces the number of Multifamily Housing Division offices from 6 headquarters
business offices, 17 Hubs and 34 program offices throughout the country fo 4 headquarters
business offices, 5 Hub offices and 5 satellite offices reporting to the Hubs. /d.

Of critical importance, however, is the fact that the Agency will not be closing the more
than 50 field offices throughout the United States where employees currently work in Offices of
Multifamily. The Agency will keep open and maintain other program offices and divisions in
these 50-plus field offices. In other words, only one program office, Multifamily Housing, is
being consolidated per the Reorganization. The Agency has stated that it will still maintain a
physical office presence in all 50 States and other territories, despite this consolidation and
reorganization of the Office of Multifamily Housing.

The effect of the proposed Reorganization is that bargaining-unit employees in
Multifamily Housing offices throughout the country will be required to relocate into one of the

five (5) Regional Offices or five (5) Satellite Offices. The Agency expects 1o relocate



approximately 900 employees, out of an approximate Agency workforce of 9,000, through this
proposed Reorganization.

According to the Agency, the purpose of the consolidation is to be more efficient and
effective in its operation of the Office of Multifamily Housing. HUD has informed the Union
that the nature of the work of the Office of Multifamily Housing 1s location neutral and can be
performed anywhere in the United States. It is expected that employee’s duties will be exactly
the same regardless of physical office location.

Per Article 5 of the CBA, the Union responded in a timely manner to the Notification of
the Reorganization with a Demand to Bargain on May 3, 2013. Exhibit 2. By mutual agreement,
negotiation dates were scheduled and the parties conducted bargaining for the better part of five
weeks, which resulted in the National Supplement, which addressed most of the proposals.
Exhibit 3. To date, the National Supplement has not been executed as there are disputes
remaining over six (6) Proposals, as discussed further below.

A mediator from Federal Mediation and Conciliation Service (“FMCS™), Larry B.
Passwaters, was brought into the process by the Agency, and during the last two days of the
negotiation process, the mediator met with the Agency and then the Union. Mr. Passwaters
indicated to the Union that he believed that the parties were too far apart and that Management
would not be moved from its position that the Proposals were contrary to law and not subject to
negotiation. Mr. Passwaters indicated he would report back to FMCS and wished for the parties
to wait for any formal response until the following week. The following week, prior to receiving
a formal response from FMCS, the Agency sent the Union an unsolicited e-mail notice that the
Union’s then remaining eight (8) Proposals, which were still outstanding, were non-negotiable.

The Union, in accordance with 5 CFR § 2424.11(c) considered this unsolicited e-mail to be an
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unrequested agency allegation. Per the Regulation, “[1}f an agency provides an exclusive
representative with an unrequested written allegation concerning the duty to bargain, then the
exclusive representative may either file a petition for review under this part, or continue to
bargain and subsequently request in writing a written allegation concerning the duty to bargain,
if necessary.” Id.

The Union, now faced with the option of filing a petition for review or continuing to
bargain, responded by issuing to the Agency the newly submitted Proposals on August 29, 2013.
These revised Proposals are contained in the Agency’s Response Memo. Exhibit 4. Instead of
filing a Petition for Review at that time, and as a demonstration of the Union’s continued good-
faith bargaining, the Union agreed to withdraw two of the original Proposals (Proposals 146 and
148) when it submitted the revised six (6) Proposals on August 29, 2013, Furthermore, the
subject of Agency’s Memo in response - Response to Revised Union Counterproposals for the
Multifamily Housing Reorganization /Transformation (MFRT) — evinces the Agency’s view that
the Union’s new proposals were revised counterproposals and part of the Union’s continuing
good faith negotiations.

Per the Response Memo, the Agency apparently accepted the Union’s agreement to
withdraw two of the original Proposals. In its response to the Union, the Agency further
declared each of the remaining six (6) Proposals as non-negotiable because, according to HUD,
cach interfered “excessively” with a Management right. Exhibit 4. The response was merely a
restatement of the Agency’s position that the proposals are outside of its duty to bargain.

The Union replied on September 13, 2013, with a timely filed offictal Union written
request for an Agency allegation of non-negotiability. Exhibit 5. The Agency’s time frame for

responding to the Union’s written request has come and gone with no formal response by the



Agency as of September 23, 2013, Accordingly, the Union submits this negotiability appeal in
accordance with the FLRA’s guidelines and regulations at 5 CFR § 2424.21(b) which provides
that “{I]f the agency has not served a written allegation on the exclusive representative within ten
(10} days after the agency's principal bargaining representative has received a written request for
such allegation, as provided in § 2424.11(a), then the petition may be filed at any time.” The
Union hereby timely files this formal Petition for Review.

The Union has not filed a ULP, grievance and/or pursued any proceedings before FSIP
on the same contract language discussed herein. The Umnion believes that a hearing or other fact-
finding procedure is required; however, the Union reserves the right to alter its assessment after

receipt and review of the Agency’s response.

Part 1I — Alternative Dispute Resolution

The Union is willing to participate in alternative dispute resolution with the assistance of

CADRO.

Applicable Legal Standard

Per Authority regulations, a union may file a negotiability appeal when: (1) an agency
has claimed that the union’s bargaining proposal is outside the statutory duty to bargain; or (2) an
agency head has disapproved, as allegedly contrary to law, a contract that either an agency and a
union have agreed to, or the Federal Service Impasses Panel (FSIP) has imposed. See 5 C.I'.R. §§
2424.2(d) and 2424.20-22. The instant Petition for Review is being filed pursuant to S C.F.R. §
§§ 2424.2(d) and 2424.20-22, in response to the decision by the Agency head to disapprove

several negotiable provisions as contrary to law and non-negotiable.



In accordance with 5 C.F.R. § 2424.22(b)(3) the instant proposal or provisions are not
involved in an unfair labor practice charge under part 2423 of the subchapter, a grievance
pursuant to the parties' negotiated grievance procedure, or an impasse procedure under part 2470
of the subchapter. There has not been any other petition for review filed concerning a proposal
or provision arising from the same bargaining or the same agency head review involved herein.
Id.

Reguest for Expedited Review

The Union requests an expedited review due to the nature of the issues, which will lead to
the relocation and movement of employees causing irreparable harm if the Agency has in fact
failed to bargain negotiable proposals that impact this reorganization. In addition, and based on
the aforementioned irreparable harm to employees, Union would like a status quo ante remedy
until the Authority makes a decision regarding the negotiability of the proposals in question. In
Federal Correctional Institution, 8 FLRA 604 (1982) (FCI), the Authority set forth the factors
for evaluating the appropriateness of a status quo ante remedy. The FC/ factors are: (1) whether
and when notice was given to the union by the agency concerning the change; (2) whether and
when the union requested bargaining; (3) the willfulness of the agency’s conduct in failing to
discharge its bargaining obligation; (4) the nature and extent of the adverse impact on unit
employees; and (5) whether and to what degree a status quo ante remedy would disrupt the
efficiency and effectiveness of the agency’s operations. In this case, employees will be
irreparably harmed by selling real property, having spouses resign from long-term employment,
uprooting school age children in the middle of the school year, relocating employees and their
families to another state, and forcing employees to make retirement or buyout decisions prior (o

the conclusion of bargaining in lieu of accepting directed reassignments or being terminated.



Conversely, there will be little impact or disruption on the efficiency and effectiveness of the
Agency’s operations, as employees will continue to perform as they have for years prior until
resolution of this matter.

Part 111 — The Proposals

As discussed supra, the Union submitted the following Proposals to HUD for continued
bargaining. HUD responded via e-mail on September 13, 2013, that the Proposals were rejected
and not subject to negotiations. For the following reasons, the Union believes that the Proposals
are negotiable and that the Agency’s failure to bargain is a violation of law, rule and regulation.

According to the Statement of the Reason for Change in HUIY' s original Notification
dated April 26, 2013, *“The Multifamily operating model needs updating and HUD must do more
to deal with ongoing challenges. The current organizational structure is outdated; impedes
optimal efficiency and effectiveness in the delivery of its programs; and is cumbersome to staff,
our industry partners, and stakeholders.” The Union, however, notes that HUD has not
demonstrated that it has an outdated structure that impedes efficiency and effectiveness. The
Multifamily Program Division of HUD sets goals as part of the mission accomplishments that
employees are required to meet each year. Employee performance requirements are tied to these
Multifamily Housing program goals and mission requirements, and are tracked in each office and
for the program area as a whole. Each year, these goals are reported and updated for al}
employees to view and for supervisors to use 1o rate employee performance. These goals and
mission requirements are reported to Congress and posted on both internal and external HUD
web-based applications for public review. HUD has not reported any failures. On the contrary,
the Multifamily Housing program has been widely successful in meeting its goals and HUD has

reported that success.



HUD has not shown any evidence to suggest that the MFRT will work etfectively.
Because HUD has offered affected employees buyouts and retirements, the reduced number of
employees remaining will be insufficient to meet existing work commitments, which will not
change under this reorganization. HUD has never suggested that its current workforce is
overstaffed, nor does the reorganization show any reduction in work processes. Furthermore, the
Union notes that tunding is not the reason for the MFRT.

As part of the Union’s on-going negotiations, it offered the following revised Proposals,
which the Agency summarily rejected:

Enion Propoesal 75:

To minimize the adverse effects on employees who may be separated from service
because of inability to relocate due to personal hardships and total costs to the
American taxpayer as an appropriate arrangement under 5 U.S.C. § 7106(b)(3),
Management agrees to seriously consider to the maximum extent feasible the
establishment of additional satellite offices such as offices with large numbers of
multifamily housing projects, units, and cmployees (for example, Houston,
Minneapolis, Baltimore, Nashville, etc.), as well as offices outside of the continental
United States in Hawaii, Alaska and Puerto Rico given the potential cost savings for
travel and per diem.

Agency’s Rejection:

This proposal restricts management’s discretion regarding how the agency will be
structured to accomplish its mission and the geographic locations in which it will conduct
operations. Therefore, the proposal excessively interferes with Management right to
determine the agency’s organization under 7106(a)(1).”

Union’s Response to Agency’s Rejection:

With regard to whether Union Proposal 75 restricts management’s discretion, the Union
notes that it has not proposed any language that restricts HUD from any decision-making process
with regards to organizational structure. The Union’s proposal only requires that HUD
“seriously consider to the maximum extent feasible” opening additional satellite offices given

workload and potential cost savings. This language does not affect the overall organizational



structure, lines of authority, or reporting structure, and leaves the discretion and decision-making
authority with the Agency.

As part of the proposal, the Union has suggested factors, such as the number of housing
projects, employees or units in a given geographic area, and/or cost savings associated with long-
distance travel that would make opening additional satellite offices beneficial. The explicit
geographic areas — Houston, Minneapolis, Baltimore, and Nashville - were identified based on
discussions between the Union’s Council President and upper HUD management as possible
additional locations, but were not inclusive or restrictive. Each of the suggested satellite offices,
however, is a current HUD multifamily housing program location that is staffed and that can
provide a large market perspective while still offering additional local coverage to industry
partners. For example, the employees in the Minneapolis office have demonstrated that they are
in the very top echelons of productivity on a per employee basis. The Union’s proposal and
suggestion of additional geographic office locations does not impede the Agency’s plan, will not
change the overall consolidation, and can be potentially more successful based on the current
mission and accomplishment of Agency’s goals. The additional satellite offices will also resolve
many of the fears raised by the Agency’s clients and industry partners.

With regard to whether Union Proposal 75 excessively interferes with management’s
right to determine the agency’s organization under 7106(a)(1), the Union highlights the plain
meaning and unambiguous language of the proposal, which only requires Management to
consider opening alternative satellite offices. The Agency has already accepted similar language
in a proposal agreed to by the Agency in this same bargaining process; the jointly agreed upon

language of Proposal 36 reads in part, “The program manager must make a good faith effort and



is strongly encouraged to select an MFH employee who is being required to relocate under the
MFRT.” Exhibit 3.

Furthermore, case law surrounding Section 7106 supports negotiations. The statute
provides at 5 U.S.C. § 7106 (b) that “Nothing in this section shall preclude any labor
organization from negotiating ... (3) appropriate arrangements for employees adversely affected
by the exercise of any authority under this section by such management officials.” In NAGE,
Local R5-184 v. Department of Veterans Affairs, 5T FLRA 386 (1995), the Authority developed
a new standard to use in resolving conflicts when a proposal seems to implicate both 5 U.S.C. §
7106(a) and (b). The FLRA determined that if a proposal falls within the scope of § 7106(b)}(1)
the FLLRA had to go no further in their review of negotiability to find the proposal negotiable.
However, in AFGE Council of Local 222 v. HUD, 54 FLRA 171 {1998), the FLRA expanded
NAGE, when the Authority described the analysis it will follow in resolving negotiability
disputes where management claims that a proposal falls under § 7106(a) and the Union claims
the proposal is within the duty to bargain under § 7106(b)2) and/or (3), as well as being
electively negotiable under § 7106(b)(1). The FLRA explained that the Authority will first
resolve those claims to determine if the proposal is within the duty to bargain and then determine
if the proposal is electively negotiable. This is consistent with the NAGE, case analysis process.

While an agency retains its management rights under 5 U.S.C. § 7106, appropriate
arrangement proposals that address and minimize the adverse effects of the exercise of
management rights are mandatory subjects of bargaining under the Federal Service Labor-
Management at 5 U.S.C. § 7106(b)(3). See NTEU v. and Dept. of Homeland Security, 62 FLRA
267 (2007, NAGE Local R14-87 v. Kansas Army National Guard, 21 FLRA 24 (1986). The

Agency has not given any explanation whatsoever about how the Union’s proposal of giving
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serious consideration to the establishment of additional satellite offices to the maximum extent
feasible excessively interferes with management’s rights. The proposal is limited to the
employees affected by the reorganization, does not absolutely require the establishment of
additional satellite offices, and addresses the adverse effects of involuntary directed
reassignments and involuntary retirements by allowing some employees to remain at their
current duty stations. The Agency has the authority to make the final determination whether or
not to establish additional satellite offices. This proposal, therefore, does not excessively
interfere with management’s rights.

Union Proposal 94:

Management agrees that affected MFH employees shall be offered an application
period to swap jobs with other HUD employees. Employees shall be permitted to
volunteer for a reassignment into MFRT positions which qualify for buyouts. Both
job swap candidates must meet the minimum qualifications for the position as
determined by management. If management determines that the emplovee does not
meet the minimum qualifications, the emplovee shall be provided a detailed
explanation as to why he/she did not meet the minimum qualifications. If employees
transferring into MFH refuse to separate by the dates certain, the job swap
agreement terminates. Upon termination of the job swap, employees return to their
original position.

Agency’s Rejection:

This proposal excessively interferes with Management’s right to hire and assign
employees under 5 U.S.C. 7106(a)(1), and to select employees under 7106(a){(2)(c).”

Union’s Response to Agency’s Rejection:

The Union’s proposal does not interfere with a management right, let alone excessively
interfere with such right. The proposal only requires that job swaps be considered for employees
who meet the minimum qualifications for the positions. Management retains the right to
determine the qualifications of all of the employees. The FLRA has previously held that a union
proposal of job swaps for directed reassignments in which management retains the right to

determine employee qualifications for the job swaps is negotiable and does not affect
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management’s right to hire. See NAGE Local R4-45v. U.S. ‘Deparrmem of Defense, 54 FLRA
218 (May 29, 1998).

Here, the Union has simplified the process by proposing that the process depend on
employee volunteers; the agency is {reed from any responsibility by requiring employees (o
initiate any action by volunteering. Management needs only establish or verify minimum
qualifications in the same way that is required to {iil a position through merit staffing. In most
cases, minimum qualifications may already be set by management. The Agency’s right to hire is
not affected because no new positions are being proposed and no change to numbers or locations
of employees is being proposed. In the one instance where new positions become available and
are funded, the Agency has already accepted a Union proposal (Proposal 36 referenced above) to
allow current multifamily employees the ability to apply for and be hired into new positions.
The instant proposal, however, does not deal with new positions, but rather volunteering for job
swaps for current positions. It is unclear why the Agency would now argue that their right to
hire is affected in this proposal when they previously agreed to related Union language under the
hiring process per the same bargaining process. This proposal is less intrusive to the asserted
management right to hire than the agreed upon language in Proposal 36.

As noted above, appropriate arrangement proposals that address and minimize the
adverse effects of the exercise of management rights are mandatory subjects of bargaining under
the Federal Service Labor-Management at 5 U.S.C. § 7106(b)(3). See NTEU v. Dept. of
Homeland Security, 62 FLRA 267 (2007); NAGE Local R14-87, 21 FLRA 24 (1986). The
Agency has not given any explanation whatsoever how the Union’s proposal of allowing for job
swaps excessively interferes with management’s rights. The proposal is limited to the employees

affected by the reorganization, allows management to retain full discretion to determine the
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qualifications of the job swap candidates, and addresses the adverse effects of involuntary
directed reassignments and involuntary retirements by allowing some employees to take buyouts
and retire, thereby saving agency relocation costs and aliowing other employees to remain at
their current duty stations. This proposal does not excessively interfere with management’s
rights.

Union Proposal 102:

For all vacancies arising during implementation of the MFRT which are not filled
through reassignment under this agreement, Management agrees to merit staff
vacancies to the maximum extent feasible,

Agency’s Rejection:

This proposal appears to restrict both Management’s discretion to refrain from filling
certain vacancies at all, and the manner in which Management may fill those vacancies
(i.e. only through merit staffing).”

Union’s Response to Agency’s Rejection:

The Union’s proposal does not interfere with a management right, let alone excessively
interfere with such right. The Union would and did discuss options other than Merit staffing to
fill vacancies, but the Agency refused to engage in negotiations citing the non-negotiability of
such a proposal. In fact, when discussing merit staffing proposals, such as Proposal 36
referenced above, the Agency was adamant that the hiring process must be under its control and
subject to merit staffing, which seems directly contradictory its rejection to this proposal cited, in
part, above. Moreover, this proposal does not interfere with or require any specific hiring
process; it only requests to the maximum extent teasible that management use merit statfing to
fill vacancies arising as a result of voluntary separations by employees subject to the

Reorganization, Management’s protest, therefore, that the proposal appears to restrict the
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manner in which Management may fill vacancies (i.e. only through merit staffing) is not
accurate.

With regard to whether the proposal restricts Management’s discretion to refrain from
filling certain vacancies at all, the plain reading and unambiguous language of the proposal does
no such thing. Per merit staffing policies, the Agency has the right to select or not select any
candidate. The Union’s proposal does not require selection of a candidate for every single
vacancy announcement and only requires merit staffing “to the maximum extent feasible.”

Furthermore, the proposal only addresses vacancies that have already been determined to
be filled by management. The first sentence specifically reads: “For all vacancies arising during
implementation of the MFRT which are not filled through reassignment under this
agreement....” In the accepted proposal #36, which is being implemented by the Agency, only
vacancies that are agreed to be filled and budgeted are part of the reassignment process.
Management, therefore, will have already made their determination and exercised their right by
determining the vacancy should be filled, and only then will the Agency “to the maximum extent
feasible™ have to use merit staffing guidelines.

The Agency’s rejection which alleges that the Union’s proposal excessively interferes
with management rights because it limits the manner in which the Agency can {ill vacancies
and/or requires the Agency to make selections is not accurate. As explained above, the proposal
does not require the Agency to only use merit staffing, nor does it prohibit the Agency from
refraining from filling vacancies. The proposal merely requires that the Agency to the maximum
extent feasible use merit staffing to fill vacancies that are not already filled through reassignment
and in accordance with the parties’ prior agreements (see Proposal 36). The proposal is limited

to the employvees’ positions affected by the reorganization, allows management to retain full
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discretion to hire or not hire candidates through merit stafling procedures or other procedures,

and addresses the adverse effects of substantial increases in workload due to retirement of staff

who take buyouts. This proposal, therefore, does not excessively interfere with management’s

rights.

Union Propesal 147:

Any affected MF employee who does not apply for VERA/VSIP and cannot relocate
for personal hardship reasons, will be permitted to be outstationed to their current
duty location from their directed reassignment location as an appropriate
arrangement.

Any affected MF employee who does not apply for VERA/VSIP and cannot relocate
for personal hardship reasons, will be permitted to work at an alternative worksite
within his/her current local commuting area § days per week as an appropriate
arrangement under 5 U.S.C. § 7106(b)(3).

Agency’s Rejection:

This proposal restricts management’s discretion regarding how the agency will be
structured to accomplish its mission and geographic locations in which it will conduct
operations. Therefore, the proposal excessively interferes with Management’s right to
determine the agency’s organization under 7106(a)(1).

This proposal also excessively interferes with Management’s right to direct employees
and assign work under § 7106(a)(2)}(A) and (B), respectively. This is because the
proposal would eviscerate Management’s ability to: (1) provide any in-person
supervision of or engagement with an affected employee; and (2) assign an affected
employee any work that requires her presence at her designated duty station.

Union’s Response to Agency’s Rejection:

The Union’s proposal does not interfere with a management right, let alone excessively

interfere with such right. It should be noted that the second paragraph of this Proposal is already

a process allowed by HUD either by Telework agreements or by HUD management approval.

HUD has not considered this interference to date. No cases or charges of excessive interference

have come about with employees working outstationed. More importantly, outstationing of
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employees in the remaining programs of HUD 1s not affected, and HUD continues to recognize
this process as a good business practice.

Second, the first paragraph of the Proposal does not excessively interfere with
management’s rights because it is limited to affected employees who do not take a buyout, early
retirement, and cannot move because of personal hardship reasons. If an employee does not fall
into these categories, then this proposal would not apply. HUD recognizes hardships now and
has actually provided hardship transfers to Multifamily Housing employees in the midst of this
reorganization, e.g. a transfer from Boston to Philadelphia. This is a process for maintaining an
employee’s work location is limited cases of hardship and constitutes an appropriate
arrangement. It is designed to address the adverse effects of this reorganization on affected
employees given directed reassignments, involuntarily being relocated or left with no choice but
to involuntarily retire or resign.

While an agency retains its management rights under 5 U.S.C. § 7106, appropriate
arrangement proposals that address and minimize the adverse effects of the exercise of
management rights are mandatory subjects of bargaining under the Federal Service Labor-
Management at 5 U.S.C. § 7106(b)(3). See NTEU, 62 FLRA 267 (2007); NAGE Local R14-87,
21 FLRA 24 (1986). The Agency has not explained how this proposal excesstvely interferes
with management’s rights. The Agency 1s not closing all of the field offices where the Otffices of
Multifamily Housing are currently located. HUD has many employees throughout the Agency
currently outstationed in which their supervisory chain of command is located in other offices,
hundreds or even thousands of miles away, and vet those work relationships prosper.

Finally, telework and alternative work sites have been authorized by law under the

Section 359 of Public Law No. 106-346 of the Department of Transportation and Related
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Agencies Appropriations Act of 2000 and Telework Enhancement Act of 2010 (5 US.C. § 6501)
and are clearly negotiable. "Telecommuting" is defined in the legisiative history of § 359 of
Public Law No. 106-346 as "any arrangement in which an employee regularly performs
officially assigned duties at home or other work sites geographically convenient to the
residence of the employee." (Emphasis added) AFGE Council 222 v. HUD, 60 FLRA 311, 313
{2004); and FL.R. Conf. Rep. No. 106-940, § 359, at 151 (2000). It would be appropriate,
therefore, that an employee who lives near one of the offices that is being closed for MFH but
rematmng open for other HUD program offices, to be allowed to continue to report to work at
that duty station. As such, this proposal does not excessively interfere with management’s rights
and Is negotiable.

Union Proposal 149;

To the maximum extent feasible, approximately half of all MF employees affected
by the reorganization will be required to relocate to a new duty station to facilitate
redistribution of work. The remaining approximately half of affected MF
employees will be out stationed at their current duty location. Using technology such
as SKYPE, Virtual Meeting or other electronic means may be used to meet
management’s objective of team interaction and coordinated project management.
Approximately half of affected employees who will be chosen to relocate shall be
chosen in the following manner:

A. volunteers will be solicited for relecation

B. seniority will be the basis for the remaining selection, with the most senior
employees having the right to remain in place.

If more than half of all MF employees affected by the reorganization shall be
required to relocate, management shall provide a detailed analysis and report to the
Union and each employee providing legitimate business operating reasons why the
Agency could not operate with any fewer amounts of employees being relocated to
the hubs and satellite offices. The analysis and report will provide the specific
criteria and empirical evidence of how management’s business model could not
efficiently and effectively operate without relocating the specific number of affected
employees.
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Agency’s Rejection:

This proposal, which limits Management’s discretion to determine employees' duty
stations, excessively interferes with Management’s right to determine the agency’s
organization under § 7106(a)(1). This proposal also excessively interferes with
Management’s right to direct employees and assign work under § 7106(a)(2)(A) and (B),
respectively. This is because the proposal would eviscerate Management’s ability to: (1)
provide any in-person supervision of or engagement with an outstationed employee; and
(2) assign an outstationed employee any work that requires her presence at her designated
duty station.

Union’s Response to Agencv’s Rejection:

As noted above with regard to Proposal 149, the Union’s proposal does not interfere with
a management right, let alone excessively interfere with such right. The Agency can still direct
employees and assign work, but in some cases it will be to employees who physically work in an
outstationed site. The Agency already utilizes such arrangements. Furthermore, as noted in the
Proposal, with the advent of technology. such as Skype, Virtual meeting, or other electronic
means, including e-mail, employees can meet management’s objective of team interaction and
coordinated project management. The Proposal, too, provides the Agency an avenue to increase
the number of reorganized MF employees by conducted a detailed analysis and reporting the
legitimate business operating rcasons why the agency could not operate with any fewer amounts
of employees being relocated to the hubs and satellite offices.

This proposal is an appropriate proposal that is a part of mandatory subjects of bargaining
per 5 U.S.C. § 7106(b)(2) and (3). This proposal, therefore, does not excessively interfere with
management’s rights and is negotiable.

Union Proposal 150;

To the maximum extent feasible, an affected MF employee who is retirement eligible
will be not be involuntarily relocated until the last phase MFRT is completed. In the
event that the retirement-age eligible employee will be required to relocate prior to
the last phase of MFRT being completed, management shall provide a detailed
analysis and report to the Union and the affected employce identifying legitimate
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business operating reasons why the agency could not operate without relocating the
specific employee to the hub or satellite office. The analysis and report will provide
the specific criteria and empirical evidence of how management’s business model
could not efficiently and effectively eperate without relocating the specific affected
employee.

Agency’s Rejection:

This proposal restricts Management’s discretion regarding how the agency will be
structured to accomplish its mission and the geographic locations in which it will conduct
operations. Therefore, the proposal excessively interferes with Management’s right to
determine the agency’s organization under § 7106(a)(1).”

Union’s Response to Agency’s Rejection:

The Union’s proposal does not interfere with a management right, let alone excessively
interfere with such right. The Agency has full discretion to decide who and where to reassign
MF employees. The Union’s proposal merely seeks to allow decisions on relocation as to
retirement eligible employees to be made at the end of the phased relocations. Furthermore, the
proposal provides the Agency an avenue to relocate a retirement eligible employee before the
last phase by conducted a detailed analysis and reporting the legitimate business operating
reasons why the agency could not efficiently and effectively operate without relocating the
specific affected employee.

This proposal is an appropriate proposal that is a part of mandatory subjects of bargaining
per 3 U.S.C. § 7106(b)2) and (3). This proposal, therefore, does not excessively interfere with
management’s rights and is negotiable.

Conclusion
Based on the foregoing, the Union requests an Order that Union Proposals 75, 94, 102,

147, 149 and 150 do not interfere with management’s rights and are fully negotiable.

19



Respectfully Submitted,

Jacob Y. Statman, Esq.

Jason 1. Weisbrot, Esq.

Snider & Associates, LLC

600 Reisterstown Rd., 7% Floor

Baltimore, Maryland 21208

Phone: {(410) 653-9060

Fax: (410) 653-9061

Email: jstatman(@snideriaw.com
jason{@sniderlaw.com

Exhibit 1 Notification of Reorganization Memo, April 26, 2013

Exhibit 2 Union’s Demand to Bargain, May 3, 2013

Exhibit 3 National Supplement re: Multifamily Reorganization and Transformation
Exhibit 4 Response to Revised Union Counterproposals, September 5, 2013

Exhibit 5 Union Written Request for Formal Declaration of Non-Negotiation for the
Remaining Proposals on the Multifamily Reorganization Negotiations
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: Iﬁtf i U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
&:__. WASHINGTON, DC 20410-3000

CHIEY HUMAN CAPITAL OFFICER

April 26, 2013

MEMORANDUM FOR: Eddie Eijches, Presiden ;AFGE Council 222

FROM: aren Ne ole, Deputy Chief Human Capital Officer

SUBJECT: Notification of Reorganization of the Office of Multifamily
Housing

In accordance with Article S HUD/AFGE Agreement, this memorandum notifies the
unjon that the Office of Multifamily Housing (MFH or Mutltifamily) is reorganizing its
headquarters and field offices. The reorganization outlined in this document will require a
headquarters and field leve! restructuring which also includes changes to the operating model.
MFH anticipates implementation to commence beginning in calendar year (CY) 2013 concluding
with full implementation by the end of CY 2016.

Statement of the Current Structure and Practice

Under the current Multifamily Housing structure there are 6 headquarters business
offices, 17 Hubs, and 34 Program Centers. In addition, there are 2 property disposition centers
responsible for the delivery of Multifamily services in headquarters and the field. Currently,
each office adheres to space requirements in the Administrative Services Policy Handbook
(2200.1), CHAPTER 13: SPACE MANAGEMENT and Supplement 69 for determining
employee workstation size (in most cases the standard is 8x8; however, the supplement allows
for a reduction to 7x8 if necessary).

Statement of the Reason for Change

Multifamily has made significant sirides in responding to the financial crisis through
Breaking Ground and Sustaining our Investments; however, more changes are necessary, The
Multifamily operating model needs updating and HUD must do more to deal with ongoing
challenges. The current organizational structure is outdated; impedes optimal efficiency and
effectiveness in the delivery of its programs; and is cumbersome to staff, our industry partners and
stakeholders. A complete restructuring of the operating mode! is necessary due to increases in FHA
loan volumes and a need for enhanced focus on risk-based management across the platform. This
transformation will help us meet these challenges and better equip us to work with customers to
fulfill our mission.

Statement of the Proposed New Structure and Practice

Under the proposed structure, Multifamily will have 4 headquarters business offices, 5 Hub
offices and 5 satellite offices reporting to the Hubs. There will be one property disposition center.

www.hud.gov espanol.hud.gov



The Seattle, WA Hub will become a field office for the Office of Healthcare Programs (OHP)
reporting to the Associate Deputy Assistant Secretary for the Office of Healthcare Programs.
The agency will be using a standard of 175 square foot space utilization rate in determining size
of workstations.

Reorganization

(a) See attachment 1 for a list of the names, grades, titles, and positions of
affected AFGE bargaining unit employees.

(b) There is no impact upon upward mobility and/or career ladder positions.

(¢) See attachment 1 for the list of affected employees that may have different
first and second line supervisors as a result of the reorganization.

(d)  There will be no impact upon employees’ receipt of performance ratings.
All ratings will be completed in accordance with the Performance Management
Handbook in effect at the time of the reorganization,

(e) Copies of available position descriptions for new positions can be found at
attachment 2. Further information will be provided when available in accordance with
section 5.04.

) There are no employees detailed in connection with the reorganization.

& The new positions created as a result of the reorganization can be found in
attachment 2.

(hy  There will be no employees downgraded as a result of the reorganization.
Everyone in Multifamily Housing will have the opportunity to continue their service with
Multifamily Housing.

(i) All employees listed in attachment 1 will potentially be moved as the
result of the reorganization. This information will be provided when available in
accordance with Section 5.04.

) See attachment 3 for a copy of the before and after organization charts.

To assist you in determining the impact on affected AFGE employees, we have provided
you with additional information (Mission and Functional Statements and the Proposed
Implementation Plan for the Field) on the restructuring of the Office of Multifamily Housing at
attachment 4. All affected employees will be given directed reassignments. HUD is seeking
Voluntary Early Retirement Authority (VERA) and Voluntary Separation Incentive Payment
{VSIP) to provide affected employees with other options.

In accordance with section 5.02 of the HUD/AFGE Agreement, the union may request
negotiations over the proposed reorganization by submitting preliminary primary proposals
within 10 calendar days to Karen Newton Cole, Deputy Chief Human Capital Officer. All
proposals shall be related to the proposed reorganization.

Attachments (4):

List of Affected AFGE Employees
Position Descriptions for New Positions
Organization Charts (before and after)
Additional Restructuring Information
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May 3, 2013

MEMORANDUM FOR: : en Newlon- Cnle Deputy Chief Human Capitd Officer

7 bm‘dq\‘ﬂd}x&.\. Chief Negotiator
(._EE.- National Council of HUD Locals #2232

.-"EL B}L:C‘T B N D&msm& w Barwm Rearmm.taiwn of tim Ofiu:c of Niuiufdmﬂ}

P!,il'slidt’)i to Article 5 Sgctmn 502 of the HUD FAFGE Collective bargaining i\”l‘f_bl'ﬂém

{the Agreement) this mcnmmndum serves as HUD Council of A GE Locals (ihu Council)
-demand 1o bargain the tmpact and implementation the Dapmmenf s planned reorganization of
the Office of Multifamily (MFH). Status quo shall remain und no planned action shall rake place
um;i statutory and contr duUdI bargaining is completed.

The C ouncil is aikﬂng the followi ing prehmrmx } pmpm‘zi«x for mm;dummn Aﬁd

'newgi hl?}ﬂi}

- ';I.'} __Th-is Supplement shall not diminish or waive any rights that MFH bargaining unit

- employees have under the AFGE Agreement, Yaw, rule or regulation 10 address any
adverse impact. Management shall immediately provide all the information specified

' under Article 5, paragraphs 5.04(2) and (3). Nothing in this Agreement will prevent the
~Partics from negotiating over procedures and appropriate arrangements fm adversely
“affected. mnplmﬁ,cs pursuant to SUSC § ?10(3(1': ) f?} '

2) Internal reﬁrganizatiom, transfers of function, realighments, voluntary/ involuntary
rejocations, Reductions in Force, Voluntary Early Retirement Authority (VERA) and
_ ‘f’mumdw Separation Incentive program (VSIP) as a result of the Depariments
~implementation of the reorganization of MFH shall be canducted in mwrdamc with
law, rule, u.,nulanon and thc terms of the ﬁ%mcmuxi

U3y The Department agre_es (o minimize adverse actions, involuntary relocations and reduce
o separations of affected MFH bargaining unit coployees. The Department shall seek
- voluntary transfers/relocations prior 1o implementation of the reorganization of MFH.

_ 45 The Deparunent shall seek Volontary Early Retirement Authority {VERA) and
. Voluntury Separation Incenfive Program (VSIP}authority from the Oftice of Personnel




Management [ The VERA/VSIP authority, if approved, shall be concusrent with other

‘methods used 1o draw down the workioree and/or facilitate oiimr Department

ﬂppmiumum for the alfected employees.

Statas Quo will x'c:main mxd the Department shall delay the implementation of the
reorganization of MFH. unui voluntary u;msic;s/rn locations am] VERA /V SIP are fully

- exhausted.

id]

The Department shall provide bi~weekly conference call meetings with the Union to

“discuss progress, problems, ideas and concerns on the current progress made through
- voluntary transfersfrelocations and VE RA /VEIP until full imp lcmmmimn of the

o mowammtmn of MFH.

Ner MFH bargaining unit eraployee will be involuntarily separated or downgraded as

result of the Depaiment’s implementation of the reorganization of MPH.

No position will be removed from the bar guining vnit as a respitof :as’uph.mentdiwn of

. thc reorganization of ME*H

There shall be no adverse impact on upward mobfhty and Jor carcer Jadder pmmouum
as resultof m'q}h*imnmnon of the reorganization sﬁ MFH

10y Upon implementation of this Supplement, on an on-going basis, the Depariment shall
- provide AFGE Council 222 and all AFGE Locals at HUD a list of all Departmental

vacancies in other program offices and divisions for which the atfected MFH harvamuw

o uni mek}‘mm W ho are involumtarily relocated may be qualified.

11)In the directed reassignment of MFH bargaining-unit employees 1o different duty

stations for the sume positions or equivalent positions with the same duties currently
being performed by the employees for which they are qualified, HUD will first ask for
volunteers from among the qualified employees at the affected duty station. If there are
loo many volunteers, the employees with the greatest seniority based on the Federal

: uunpum{mn date for Jeave pur poses shall be given the reassi gameni.

123 MFH bargaining-unit employees who do not retire, take a buyout, and cannot relocate
~ for personal hardship reasons to another duty station and would otherwise be separated
from Federal service shall be provided to the maximum extent feasible reassignments (o
vacant positions that they are qualified for in other program arcas and divisions within
- their current duty station minimize the hardship and impact on their families and
- finances as an appropriate arrangement, ' '




133 MEH bargaining unit requests for retirement information of separation information
initiated through the Buresu of Public Debt Human Rescurce services witl not be shured
with the employvee’s managers,

14) Affected MFH bargaining unit employees shatl continue (o have access o the
* Department’s Pay, Benefits and Retirement Division. Regional points of contacts
regarding benefits guestions and problems shall be provided to affected employees,

N 3 ”If'he'Depzi_rm}ent shall allow the affecied MFH employees wha do not apply for

" VERA/VSIP and cannot relocate for personal hardship reasons to work 5-days per week
in a 21st-Century virtual office (i.e., telework at home or alternative worksite such as a
AGSA lelework center), or out-stationed from their current duty station 1o minimize the
hardship and impact on the families and finances of affected barguinig-unit employvees
as an appropriate arrangement. Affected employees shall not be required to live mihm
the "novmal commuting area” of any reassigned duty station for the pmpmcs of

._u:If:.u. orking.

163 All settlement agreements, grievance awards or mutaally agreed solutions and/or
- negotiated agreements between thu union a:ui mpiayus with the Dcpaﬂ:mm shalt
remain in place,

17 In accordance with the terms of Agticle 5 of the Agreement, midierm bargaining will be
conducted wt the local level concerning local issues related 10 the Dr.,pammm 5
nnpiunenmimn of the reorganization of MFH.

18}’"1."1"1::. floor plans in new HUD space for affected MFH employees shall be in accordance
with Administrative Handbook, 2200.01, Chapter 13 guidelines and Supplement 69
regarding work stations for fll time bargaining unit, emporary. pmt time and out
atammcd employees.

' i‘)ﬂhe Depa:imcnt shall release affected MFH employees” obligation for the repayment of
student loan subsidy, training, other programs due to dislocation.

201 Annual leave and/or sick leave previously approved will not be rescinded as result of
- "i:_1'1p]cnws‘.stmicm of the Department’s implementation ot’ the rearganization of MFH.

2 i} There bimli be no.adverse impact on (o employees” alternative w Oik schedules as wmi! '
uf the E}emmnmt s implementation ui the reorganization of MFH.
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21 There shall be no adverse impact to existing employee telework agreements as :uuh f:»i
the D;pcutma at’s implementation of reorganization of MFH,

23). The relocations of MFH bargaining unit emplayees with disabilities who carrently have
regsonable accommodations or disabilities shall be in compliance with the Americans
~with Disabilities Act and the Rehabilitation Act of 1973, The Department shall provide
“reasonable accommodations 1o disabled employees affected by office closures. The
- Departraent shall inform affected employees with disabilities of their right to request
- reasopable accommodations and obtain Union representation in pursubt of ressonable
accommodations, and shall provide the name and contact information for a reasonable
accommeodations wunxdoz

- ’?-3)'“3«, K)meumm s implementation of the reorganization of MFH shall not alter
reasonable accemnmodations currently in effect. There shall be no adverse impact to

*existing reasonable accommodations, If the Department believes that a reasonable
accommodation must be altered, it will inform the employee and provide Article §
-notice i the Union in a confidential manner.

?‘3} Affected MFH bargaining unit employees shall be provided position descriptions for
-__m,v«lx assigned positions and/or duties. The Department shall provide the Council
“evidence of OPM approval of new position descriptions” classifications prior to
implementation of MFH's reorganizition.

- 261 To the extent possible, work as a result of the MFH reorganization will be distributed
" ‘equitably ameng affected bargaining unit employees. The phrase™ other related duties as
Cassigned” as used in position descriptions means duties related 1o the basic job, This
- phrase will not he used to regufarly assign work to an mspim’ ce which is not reasonably
miated to their bﬁmu pmmon description. |

27)’_1.‘!1@ MFH 5 rc(}rgunimtim shall be deemed s a factor beyond an employee’s control
und will not negatively impact an employee's performance evaluation. In the application
of perfonmance elements and standards to affected MFH bargaining unit employees,

management shall take into aecount factors beyond employees’ control including, bui

“not limited ten availability of resources, lack of or inadequate training, frequent or
authorized interruptions of normal work duties, additional work assignments, processing
delays by others, understaffing of positions, leave, and other duties as assigned as

- described in Proposal 26, In applying performance clements and stundards, affected
MFH bargaining-unit employees” performance appraisals shall take into account all of
the job functions they are expected to perform and the actual amount of time available

~{or not available) to perform dmse functions,




78)Aﬁeuui MFH employees who have no previous or recent expericnce with newly
L asswmd duties shall or with no prior background, experience and training in new or
complex work assignment shall be given no less than 90 days 10 train so as 0
satisfactosily perfosm the duties as an appropriate arrangement, Training for newly
assigned duties shall be in accordance with the terms of the Agreement,

‘These are preliminary proposals for the purpose of negotiating the changes under the
' subjeet line above and additional proposals may be added prior to the start of any necessary

'mmmumm {can be reached af (414) 935-6693,

E ."'I’ ank you.
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NATIONAL SUPPLEMENT
BETWEEN
US. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
AND
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES
NATIONAL COUNCIL OF HUD LOCALS 222
Subject: Multifamily Reorganization and Transformation

Scope: The scope of this Supplement encompasses the impact and implementation of the Office
of Multifamily Housing reorganization of its headquarters and field offices. Under the current
Multifamily Housing structure there are 6 headquarters business offices, 17 HUBs, and 34
Program Centers. In addition, there are two property disposition centers. Under the proposed
structure, the subject of this Supplement, Multifamily Housing will have 4 headquarters business
offices, 5 HUB offices ( New York, Atlanta, Chicago, Fort Worth and San Francisco) and 5
satellite offices (Boston, Jacksonville, Detroit, Kansas City and Denver) reporting to the HUBs.
There will be one property disposition center. The Seattle, Washington HUB will become a field
office for the Office of Healthcare Programs. The Multifamily Reorganization and
Transformation (MFRT) will be implemented m waves beginning in FY2014.

(1) This Supplement shall not diminish or waive any rights that Multifamily Housing (MFH)
bargaining unit employees have under the current collective bargaining agreement, law, rule or
regulation to address any adverse impact unless expressly provided otherwise in this
Supplement. Internal reorganizations, transfers of function, realignments, voluntary/ involuntary
relocations, Reductions in Force, Voluntary Early Retirement Authority (VERA) and Voluntary
Separation Incentive Program (VSIP) as a result of Management’s implementation of the
Multifamily Reorganization and Transformation (MFRT) of MFH shall be conducted in
accordance with law, rule, regulation, the current collective bargaining agreement and the terms
of this Supplement.

(2) Management shall meet with the Union in each implementation wave no less than once per
month to brief and discuss recommendations to resolve problems, co