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UNION’S OPPOSITION TO AGENCY’S EXCEPTIONS 

TO THE DECISION OF THE ARBITRATOR

Pursuant to § 7122(a) of the Federal Service Labor-Management Relations Statute and part 2425 of the Federal Labor Relations Authority (FLRA) Rules and Regulations, the American Federation of Government Employees, National Council of HUD Locals 222, the Union, by and through its undersigned counsel, hereby submits its response in opposition to the Agency’s exceptions to the Award of Arbitrator Dr. Andree Y McKissick. 

ISSUES


The Agency’s Exceptions listed two (2) issues when it alleged that: 

1. The Arbitrator’s award was based on a non-fact; and
2. The Arbitrator exceeded her authority in finding the grievance arbitrable. 

BACKGROUND FACTS

The grievance, dated November 13, 2002, alleged that the Agency advertised or filled certain positions with promotion potential to the GS-13 level during the fall of 2002. It further alleges that those particular positions were open to current federal employees and the general public.  HUD cancelled many of the internal postings and filled the external postings, leading to GS-13 positions, resulting in similarly situated HUD staff members having promotion potential only to the GS-12 level.  Other postings were only at the GS-9 level, which meant that HUD employees would have to take a downgrade for 2-3 years in order to get an eventual promotion.  Based on these allegations, the remedy sought was reassignment to the newly-classified positions, full promotion potential for all similarly situated employees to the GS-13 level and any other just and legal relief. 


The Agency denied the grievance on the ground that it was not arbitrable under § 7121(c)(5) of the Federal Service Labor-Management Relations Statute.  The grievance was submitted to arbitration on the stipulated issue of whether or not the grievance was arbitrable.  The Arbitrator found the subject matter of this grievance to be arbitrable in an Opinion and Award dated June 23, 2003, stating that the substance and nature of this grievance involves the fairness of advertisements and vacancy announcements, not the proper classification of a position and one’s concurrent duties.  She further held the remedy requested by the Union is “consistent with the Memorandum of Understanding (MOU), dated February 27, 1995, which ‘allows an employee who is reassigned to a reclassified position with greater promotion potential to attain the new career ladder potential without competition.’” See Opinion and Award, dated June 23, 2003, at 6.  


In a Decision dated February 11, 2004, the Federal Labor Relations Authority (“FLRA”) regarding the Agency’s exceptions to the June 23, 2003 Award, found that the Agency’s exceptions presented a plausible jurisdictional defect, and accordingly should be resolved on the merits.  For this reason the FLRA remanded the award to the parties and ordered that it be resubmitted to the Arbitrator for clarification of the jurisdictional issue.  Specifically, the Authority in the February 11, 2004 decision stated that an issue was presented due to the wording of the Arbitrator’s June 23, 2003 Award:  “The Arbitrator also expressly found that the requested remedy was the ‘reassignment of employees to reclassified positions.’ Award at 5,6.  In connection with the latter point, the Arbitrator’s reference to ‘reclassified positions is unclear: Although it may reasonably be read to refer to reclassifying the grievants’ permanent positions to have noncompetitive promotion potential to GS-13, it may also be reasonably read to refer to reassigning the grievants to the newly-established, already-classified positions with promotion potential to GS-13.  The Arbitrator would not have jurisdiction over a grievance concerning the promotion potential of employees’ permanent positions but would have jurisdiction over a grievance alleging a right to be placed in previously classified positions.” See HUD v. AFGE Local 222, Decision, February 11, 2004, at 6.

On remand the arbitrator clarified the jurisdictional issue by stating that the “reassignment to the newly classified positions with promotion potential to GS-13, is but one (1) possible remedy.”  The arbitrator goes on to quote the Memorandum of Understanding, dated February 24, 1995 that explains that the remedy of reassignment “allows an employee who is reassigned to a reclassified position with greater promotion potential to attain new career ladder potential without competition.”  It is clear that the arbitrator’s decision is based on reassignment to the newly classified positions and not classification.  The Agency filed exceptions to this Opinion and Award on or about March 1, 2007. 

ARGUMENT


The Agency listed two specific exceptions in their Exceptions to Clarification of Award on Remand:  (1) The award was based on a non-fact; and (2) the arbitrator exceeded her authority in finding the grievance to be arbitrable.  Additionally, in the Agency’s argument it included a section titled “WAS THE ISSUE FAIRNESS OF ADVERTISEMENTS OR CLASSIFCATION.”   Also, before the argument, the Agency has a section titled “Substantive arbitrability.” The Union is unsure if these sections are meant to be additional exceptions to the two previously listed or if it was meant as part of the two exceptions listed.  Nevertheless, the Union will address this argument in its opposition.
I.
The Arbitrator’s Award was not Based on a Non-Fact Because the Facts the Agency Disputes are not Relevant to the Issue of Arbitrability

It is black letter law that the Authority will not find an award deficient on the basis of an Arbitrator's determination on any factual matter that the parties disputed at arbitration. Lowry Air Force Base, Denver, Colorado and NFFE Local 1497, 48 FLRA 589, 594 (1993).  The issue that the Agency raises as a non-fact is simply a disputed fact that was already raised before the Arbitrator.  Therefore the Authority, under its own precedent, should deny the Exceptions.


The Authority will not find an award deficient on the basis of an arbitrator's determination on any factual matter that the parties disputed at arbitration. Id. at 594 (citing Mailhandlers v. Postal Service, 751 F.2d 834, 843 (6th Cir. 1985)).  The mere fact that the appealing party disputes an arbitral finding does not provide a basis for concluding that an award is based on a non-fact. American Federation of Government Employees, Local 1923 and U.S. Department of Health and Human Services, Health Care Finance Administration, Baltimore, Maryland, 51 FLRA 576, 579 (1995) (HCFA). These principles appropriately accord deference to an arbitrator's factual findings because the parties have bargained for the facts to be found by an arbitrator chosen by them. See American Federation of Government Employees, Local 2459 and U.S. Department of Justice, Federal Bureau of Prisons, Federal Correctional Institution, Texarkana, Texas, 51 FLRA 1602, 1607-08 (1996).  


In the present case, the Agency feels that the award is deficient because the Arbitrator stated that: “[t]he thrust of this grievance is that persons were hired at a GS-9 only, thus requiring any current GS-12 employee, in the same position, seeking promotion potential to take a downgrade to the GS-9 position” and because the Agency believes that the Arbitrator relied on an irrelevant case when she made her decision.   First, the statement is true: the Grievance indeed states this position.  It is a fact that the Union filed a Grievance and that the Grievance alleged this statement.  Ms. Federoff testified as such during a hearing on the matter in June 2006.  Further, the case cited by the Arbitrator is definitely relevant.  


However, even if the Union conceded that the statement made by the Arbitrator was false or that the case cited was not relevant, it would not be enough for the Arbitrator to have reached a different decision regarding the arbitrability.  See Lowry Air Force Base, 48 FLRA 589, 593.


A.
The Arbitrator’s statement regarding the “thrust” of the grievance was not false; but even if it was false it would not be sufficient to show that but for the Arbitrator’s reliance on the statement she would have reached a different result regarding the arbitrability of the grievance.

The Agency claims that the statement that “persons were hired at a GS-9 only, thus requiring any current GS-12 employee, in the same position, seeking promotion potential to take a downgrade to the GS-9 position” is false.  The Arbitrator, however, correctly cited this allegation (not a fact, but an allegation) and therefore it is not a non-fact.  The Agency is filing these Exceptions to delay the case.  In the Union’s grievance under “Harm” it is clearly stated that “[i]n at least one of these instances, persons were hired at a GS-9 only, thus requiring any current GS-12 employee in the same position who is seeking promotion potential to take a downgrade to the GS-9.”  Ms. Federoff so testified in June 2006, and the Grievance itself so states.  Therefore the matter is not a non-fact.  In fact, the Arbitrator was allowed to take all well-pled allegations as true at this stage, since the Agency’s Motion is on arbitrability grounds and is prior to the merits.


The Union has not presented evidence on the merits of this matter, aside from the Grievance and the brief testimony of Ms. Federoff, because the grievance has yet to proceed on its merits.  Additionally, the Union has not been able to gather information to identify potential grievants because the Agency has failed to supply a full response to the Union’s Request for Information pursuant to 7114(b) of the Statute, filed with the grievance.   While the statement that positions were open only at the entry level GS-9 is apparently disputed by the Agency, the Agency has offered no evidence that it is false.  Under Lowry Air Force Base, it is clear that the Authority will not find an award deficient because of an Arbitrator’s decision on a disputed fact. 48 FLRA at 594.  the Agency bears the burden of showing that a fact is not true and that it is critical to the decision made.  Here it has failed to show that the statement is not true.

Moreover, even if the fact was shown to be false it is not enough to show that but for the falseness of the statement the arbitrator would have reached a different result.  The Authority remanded this award to the parties and determined that absent settlement “the award must be resubmitted to the Arbitrator for clarification of the jurisdictional issue.”  The clarification at issue is because the Authority found that the Arbitrator’s reference to ‘reclassified positions is unclear stating: “Although it may reasonably be read to refer to reclassifying the grievants’ permanent positions to have noncompetitive promotion potential to GS-13, it may also be reasonably read to refer to reassigning the grievants to the newly-established, already-classified positions with promotion potential to GS-13.”  Based on the Authority’s request for clarification the Arbitrator stated that “this grievance is alleging a right to be placed in previously-classified positions and thus is arbitrable.”   Whether the aforementioned statement by the arbitrator was true or false would have no bearing on the arbitrator’s ultimate decision on the arbitrability of the grievance.


B.
The case cited by the Arbitrator is relevant for the Arbitrator’s purpose and for the case, but even if it was not relevant it and is not sufficient to show that but for the Arbitrator’s reliance on the case she would have reached a different result regarding the arbitrability of the grievance.


The Agency also claims that the Award is deficient because the Arbitrator cited U.S. Department of Health and Human Service, Region X, Seattle, Washington, 52 FLRA 710 at 715 (1996), a case that has facts that the Agency claims are distinguishable from the present grievance.  While it is true that the facts in the present grievance are not identical to the facts in the case cited by the Arbitrator, the case is not irrelevant.  The Arbitrator was citing that case as an example of a case where the arbitrator retains jurisdiction because the grievance does not involve classification.  


Furthermore, even if this case was not relevant to this Grievance, the Arbitrator’s citing to this case would not be a “but for” cause for the Arbitrator to reach a different result regarding the arbitrability of the grievance.   To show that a decision was based on a non-fact, a party must not only show that the central fact underlying the award is clearly erroneous, but must also show that but for reliance on that fact the Arbitrator would have reached a different result.  Lowry Air Force Base, 48 FLRA at 593.  As noted above, the issue that was sent back to the Arbitrator for clarification was the Arbitrator’s meaning of “reassignment of employees to reclassified positions.”   The Arbitrator clarified her meaning without using U.S. Department of Health and Human Service, Region X, Seattle, Washington, 52 FLRA 710.  The Arbitrator only cited that case as an example of how a remedy other than reclassification could apply.  As such, the Arbitrator’s referencing of this case cannot be considered a “but for” cause for reaching her decision on arbitrability.

II.
The Arbitrator did not Exceed he Authority in Finding the Grievance Arbitrable Because the Grievance is About a Right to be Placed in Previously-Classified Positions and not About Classification

Arbitrators exceed their authority when they fail to resolve an issue submitted to arbitration, resolve an issue not submitted to arbitration, and disregard specific limitations on their authority or award relief to those not encompassed within the grievance. American Federation of Employees, Local 1617 and U.S. Department of the Air Force, San Antonio Air Logistics Center, Kelly Air Force Base, Texas, 51 FLRA 1645, 1647 (1996).  Further, arbitrators have great latitude in fashioning remedies, and do not exceed their authority when utilizing their discretion in this regard.  United States Dep't of the Air Force, Air Force Logistics Command, Oklahoma City Air Logistics Ctr., Tinker Air Force Base, Okla., 37 FLRA 1049, 1053 (1990).
The Agency claims that the Arbitrator exceeded her authority in Exception 2. The Agency claims that the Arbitrator exceeded her authority by finding the grievance arbitrable.  The Union finds the Agency’s argument to be circular and the only evidence they have offered to show that she exceeded her authority is that they disagree with her decision.  The Arbitrator specifically responded to the FLRA’s request for clarification on the meaning of “reclassified position.”  Furthermore, whether or not this grievance is arbitrable is the precise question the Arbitrator was asked to answer.  It cannot, therefore, have been outside of her authority.  The Agency itself agreed to submit this issue to the Arbitrator.  The Agency cannot say that the Arbitrator exceeded her authority, simply because they disagree with the award.  Accordingly, the exception provides no basis to find the award deficient. See U.S. Department of the Treasury, Bureau of Engraving and Printing, Washington, D.C. and National Treasury Employees Union, Chapter 201, 53 FLRA 146, 160 (1997).  

The Agency is only disagreeing with the Arbitrator's interpretation and application of the grievance.  This is not a basis for the granting of Exceptions.  See American Federation of Government Employees, Local 3258 and U.S. Department of Housing and Urban Development, Boston, Massachusetts, 38 FLRA 600, 606 (1990).  The Agency nowhere explicitly explained how the Arbitrator in this matter fail[ed] to resolve an issue submitted to arbitration, resolve[d] an issue not submitted to arbitration, disregard[ed] specific limitations on [his] authority or award[ed] relief to those not encompassed within the grievance.  See  American Federation of Employees, Local 1617 and U.S. Department of the Air Force, San Antonio Air Logistics Center, Kelly Air Force Base, Texas, 51 FLRA 1645, 1647 (1996).  As such, this Exception must be denied.
III.
The Arbitrator Determined that the Issue was of Fairness of Advertisements and not Classification


Although the Agency only specifically submitted two exceptions regarding this award, the argument had a section discussing whether the issue was “fairness of advertisements or classification.” Also, before the Agency’s Argument section there is a section titled “Substantive arbitrability.”  
In these two sections the Agency appears to be arguing that the arbitrator does not have jurisdiction because the essence of the grievance is based on classification. The Arbitrator specifically stated in her first Award that the grievance “involves fairness of advertisements and vacancy announcements, not the proper classification of a position.”  The Arbitrator went on to explain in her second Award (after the Authority asked for clarification) that the “grievance involves a right to be placed in previously classified positions” and that the “grievance does not concern classification matters.”  There is no exception for merely disagreeing with an arbitrator’s interpretation of a grievance.  American Federation of Government Employees, Local 3258 and U.S. Department of Housing and Urban Development, Boston, Massachusetts, 38 FLRA at 606 (1990).   It is not clear what exception the Agency is arguing here, but it is clear that the arbitrator has decided that the issue is not about classification.   

IV. 
The Authority Directed the Arbitrator to Find That the Matter Was Classification or Reassignment, and that if it was Reassignment, She Would Have Jurisdiction.  Now the Agency Takes Issue With the FLRA’s Instructions, Despite an On-Point MOU and Waiver of this Issue.  Alternative Relief is Also Available, in Addition to the Two Options Allowed by the FLRA.

Additionally, the Agency now argues that the remedy of reassignment to the newly classified positions is illegal according to merit promotion and internal placement procedures.  This Exception is not listed as an Exception in the first few pages of the Agency’s submission, so it is not really an issue.  The Agency obviously knows how to file Exceptions and how to list them at the beginning of its submission.  It did not in this case.  Plus, this issue is too little and too late.  The FLRA already ruled in its Remand Decision that if the Arbitrator found that the requested relief was reassignment, then she would have jurisdiction.  This is a collateral attack on the FLRA Remand Decision.  The Agency failed to request Reconsideration of that Decision and therefore waived this argument.
Nevertheless, the Arbitrator has already ruled based on the Memorandum of Understanding, date February 24, 1995 that this type of reassignment would be one “possible remedy.”  The Agency is merely disagreeing with the Arbitrator’s interpretation of the agreement.  The signing of the MOU by the Agency acted as a waiver of this argument.  

As previously stated, there is no exception for simply disagreeing with an arbitrator’s interpretation of an agreement.  American Federation of Government Employees, Local 3258 and U.S. Department of Housing and Urban Development, Boston, Massachusetts, 38 FLRA at 606 (1990).  Further, as the Arbitrator explained in her Award this is only one possible remedy and “alternative remedies which would attain fairness and equity are also equally viable and not excluded.”  
The Union and Arbitrator likewise cite the CBA provision that requires an Arbitrator to retain jurisdiction over an Award that is appealed to the FLRA, in order to determine alternative relief in the event that the relief found by the Arbitrator is stricken or vacated by the FLRA.  In this case, “one possible remedy” is reassignment – something the parties previously agreed was legal, in writing – but many alternative remedies exist.  One possible additional method of legal relief is explicitly referenced by the Arbitrator: “but for” relief.  The scenario could be as follows: the Agency violated the CBA and committed an unjustified or unwarranted personnel action.  But for the action, the bargaining unit Grievants would have applied for and been selected for the positions at issue.  Or but for the violations, the Agency would not have cancelled the internal vacancies, or would have posted internal vacancies at more than one grade level.  In any case, but for the violations, the Grievants would have achieved the GS-13 level by now and backpay and interest attach.  This would be alternative, valid and legal relief that was not envisioned by the FLRA in its Remand Decision, but that were proposed by the Union in its Closing Brief and were considered by the Arbitrator.  In the event that the Authority finds, despite the MOU of the Parties, that the very finding that it told the Arbitrator would give her jurisdiction in fact would not give her jurisdiction (a ludicrous result), then the Authority must remand the matter to the Arbitrator on the alternative grounds and alternative remedies that she cited, and the CBA provision allowing for such.
CONCLUSION

For the above stated reasons, the Agency’s exceptions should be denied and the Arbitrator’s award be allowed to stand. 

Respectfully Submitted,
_____________________

Michael J. Snider, Esq.
Jason I. Weisbrot, Esq.
Snider & Associates, LLC

104 Church Lane, Suite 100

Baltimore, MD 21208

Counsel for the Union

CERTIFICATE OF SERVICE

I hereby certify that on this 2nd day of April 2007, a copy of this Opposition to the Agency’s exceptions was served by the method indicated below to the FLRA and Agency representative identified:

Authority



SENT VIA 1st class MAIL, certified, return receipt 

Director, Case Control Office 
Federal Labor Relations Authority 
Docket Room, Suite 201 
1400 K Street, NW. 
Washington, D.C. 20424-0001

Agency Representative

SENT VIA 1st class mail
James L. Keys, Esq.

HR Specialist

U.S. Department of HUD

451 7th St., SW, Room 3166

Washington, DC 20410







____________________







Jeffery Taylor, Esq.

PAGE  
14

