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UNION’S OPPOSITION TO AGENCY’S EXCEPTIONS 


Pursuant to § 7122(a) of the Federal Service Labor-Management Relations Statute and part 2425 of the Federal Labor Relations Authority (FLRA) Rules and Regulations, the National Council of HUD, Locals 222, AFGE, AFL-CIO, the Union, by and through its undersigned counsel, hereby submits its opposition to the Agency’s exceptions to the October 18, 2006 Opinion and Award of Arbitrator Roger P. Kaplan.

ISSUES


The Agency’s Exceptions listed three (3) issues when it alleged that: 

1. The Award is based upon a non-fact;

2. The Arbitrator did not carefully weigh the evidence to support that the Agency had an established past practice in place contrary to the alleged contract violation of Article 11, Section 11.02 of the parties CBA; and

3. The Award is deficient because it does not specify what the remedy is for the employees covered by the grievance. 

BACKGROUND FACTS


In or about July 2005, the Union filed a grievance on behalf of bargaining unit employees regarding the Agency’s failure to timely and properly pay awards to designated employees in violation of the Collective Bargaining Agreement (CBA) between the parties, the Prompt Payment Act, Back Pay Act and other applicable agreements, laws and regulations. 


Arbitration in this matter was invoked on or about February 17, 2006.  On or about March 1, 2006, the parties agreed to have Mr. Roger Kaplan act as the arbitrator for this matter. The parties later agreed to waive the hearing on this matter and instead stipulated to a number of facts, and agreed to simultaneously supplement the Stipulated Facts with arguments by brief to the Arbitrator.  The parties briefs were filed on or about August 28, 2006, and the Arbitrator returned an Opinion and Award in favor of the Union on or about October 18, 2006.  The Agency filed exceptions to this Opinion and Award on or about November 16, 2006. 

ARGUMENT


The Agency alleges that the Arbitrator’s ruling should be set aside due to its allegations that the Arbitrator made his ruling based on a non-fact, failed to properly weigh the evidence regarding the parties past practice, and did not specify the remedy for all of the employees.  These arguments, as detailed below, have no merit and the Arbitrator’s ruling should not be vacated. 

I. THE AGENCY FAILED TO PROVIDE THE UNION WITH THE EXHIBITS CITED IN ITS EXCEPTIONS. 


Pursuant to the relevant portions of 5 CFR 2425.1(d) and 5 CFR 2425.2(d), “A copy of the exception and any opposition shall be served on the other party” and must contain “[a] legible copy of the award of the arbitrator and legible copies of other pertinent documents.”  In its exceptions, the Agency cites to numerous exhibits that were not provided to the Union: “ex. 1”, the award, “ex. 2”, the stipulations, “ex. 3”, Memorandum from 1999 through 2005, “ex. 4”, the CBA, “ex. 5”, although not clearly defined appears to be a list of HUD employees with Highly Successful ratings, “ex. 6”, although not clearly defined appears to be a document that would reflect that the processing of awards for both Outstanding and Highly Successful employees caused significant increase in workload, and  “ex. 7”, the Agency’s brief to the arbitrator. 


In violation of the Authority’s Regulations, the Agency failed to include the majority of these exhibits in its submission to the Union.  The Agency exceptions was supported with a one page copy of Section 11.02 of the parties CBA and a multiple page printout of employee lists titled Department of Housing and Urban Development, 2005 Highly Successful Awards.  These documents were not tabbed, marked, titled or distinguished with any sign indicating which exhibit they reflected.  Although not provided, the Union does have its own copy of the CBA, the Arbitrators Award and the Agency’s brief.  However, it does not have any documents regarding “ex. 3”, the Memoranda about employees being rated Highly Successful nor anything regarding “ex. 6”, the document the Agency is alleging would demonstrate an increase in workload. 


Furthermore, as will be more clearly argued infra, exhibits 3 and 6 were not introduced at arbitration for the arbitrator’s consideration and, therefore, cannot be considered now as it constitutes newly introduced evidence which was available at the time of the hearing, and no good cause is shown for its introduction at this time.

II. THE AGENCY FAILED TO DEMONSTRATE THAT THE AWARD WAS BASED UPON A NON-FACT.

The Agency claims that the Arbitrator’s ruling is based upon a non-fact.  The Agency contends that the Arbitrator based his ruling - that the Agency must pay interest on awards paid late between 2003 and 2005 - on a non-fact because, it claims, the Agency never stipulated that any awards between 2003 and 2005 were paid late. See Agency’s Exceptions at 5.  The Agency argues that although it stipulated that 1) thousands of employee awards were paid late and that 2) all awards were paid between 2003 and 2005, there is no evidence that awards were paid late for the years between 2003 and 2005.   


The Arbitrator drew the most reasonable inference of these two facts, however, and therefore his Award was not based upon a non-fact.


To establish that an award is based on a non-fact, the party making the allegation must demonstrate that the central fact underlying the award is clearly erroneous, but for which a different result would have been reached. See U.S. Department of Defense, Defense Mapping Agency, Hydrographic/ Topographic Center and American Federation of Government Employees, Local 3407, 44 FLRA 103, 106 (1992); U.S. Department of the Air Force, Lowry Air Force Base, Denver, Colorado and National Federation of Federal Employees, Local 1497, 48 FLRA 589, 593 (1993) (Lowry Air Force Base).  However, the Authority will not find an award deficient on the basis of an arbitrator's determination on any factual matter that the parties disputed at arbitration. Id. at 594 (citing Mailhandlers v. Postal Service, 751 F.2d 834, 843 (6th Cir. 1985)).  The mere fact that the appealing party disputes an arbitral finding does not provide a basis for concluding that an award is based on a non-fact. See American Federation of Government Employees, Local 1923 and U.S. Department of Health and Human Services, Health Care Finance Administration, Baltimore, Maryland, 51 FLRA 576, 579 (1995) (HCFA).  These principles appropriately accord deference to an arbitrator's factual findings because the parties have bargained for the facts to be found by an arbitrator chosen by them. See American Federation of Government Employees, Local 2459 and U.S. Department of Justice, Federal Bureau of Prisons, Federal Correctional Institution, Texarkana, Texas, 51 FLRA 1602, 1607-08 (1996) (Bureau of Prisons).


In the case sub judice, the Agency is attempting to re-litigate issues argued before the Arbitrator, even after the Arbitrator made a factual determination.  The parties had previously agreed upon Stipulated Facts and canceled the hearing in reliance upon those facts.  There was no hearing - pursuant to an agreement between the parties that the matter would be decided bases solely upon the Stipulated Facts.  Thus, there was no opportunity for either side to submit any additional evidence other than the Stipulated Facts into the hearing record.  The Parties further agreed to supplement the record by submitting arguments in Brief format to the Arbitrator. 


The stipulations included, but were not limited to: 1) the fact that the Agency failed to timely pay thousands of BU employees their awards; and 2) the fact that awards had been paid for years 2003 through 2005.  The clear and reasonable inference that could be, and was, drawn by the Arbitrator was that those years in which the awards were paid, are included in the group of years in which awards were paid late in violation of the CBA.  The Agency, as the Arbitrator explained in his award, failed to offer any contrary or supporting evidence as to its arguments, thereby leaving the Arbitrator with just the stipulations and reasonable inferences drawn therefrom upon which to base his decision.  This is a factual finding of an issue “litigated” by the parties to the Arbitrator and the Arbitrator’s ruling should be upheld. See Lowery, 48 FLRA at 593. 


Additionally, when making an award in which there is a scarcity of evidence, an arbitrator is allowed to make reasonable inferences. See U.S. Penitentiary, Marion, Ill. and American Federation of Government Employees, Local 2343, Council of Prison Locals, Council 33 61 FLRA 765 (2006), citing, Alvarez v. IBP, Inc., 339 F.3d 894, 915 (9th Cir. 2003).  


In the instant matter, the parties had already stipulated that “the Agency failed to timely pay thousands of Bargaining Unit employees their Awards under the CBA provisions” and that “all Bargaining Unit employees were paid their Awards for years 2003 thru 2005.”  The Arbitrator made a permissible and reasonable inference from these stipulations that the awards, although paid, were untimely during the years between 2003 and 2005.  Thus, the Agency fails to demonstrate the central fact underlying the award was clearly erroneous and that a different result would have been reached. 

III. THE AGENCY’S ARGUMENT THAT THE ARBITRATOR FAILED TO WEIGH THE EVIDENCE HAS NO MERIT


The Parties, in canceling the hearing and instead submitting Stipulated Facts, did not include any facts about a “past practice” of paying awards late.  Yet, the Agency argued in its Brief that there was a past practice.  The Union did not agree that additional facts could be added into Briefs; the hearing was cancelled based on Stipulated Facts.  

A. THE ARBITRATOR DID WEIGH THE EVIDENCE PRESENTED BY THE AGENCY AND MADE A FACTUAL FINDING REJECTING THE AGENCY’S PAST PRACTICE ARGUMENT.  


In its exception, the Agency alleged that the Arbitrator failed to examine any evidence to support the position that there was an established past practice contrary to 11.02 of the CBA. See Agency’s Exceptions at 7.  The Agency founded its argument by alleging that “it appears that the arbitrator made his decision solely on stipulation 6 between the parties.” Id.  In the Opinion and Award, however, the Arbitrator addressed not only the stipulation, but also the Agency’s argument. 


In its closing brief, the agency contended that since 1999 it has been paying awards under the same procedure that the Union has not raised an issue to, thus accepting this practice. See Agency’s Closing Brief.  The Agency, however, did stipulate to the Arbitrator that it failed to timely pay thousands of Bargaining Unit employees. Thereafter, however, the Arbitrator did specifically address the evidence presented regarding past practice. As he stated in his Opinion and Award that:   

HUD claimed that there was an established past practice of paying the awards. It explained in its brief the procedure for paying awards that it alleged was followed since 1999, without objection from the Union. While the HUD brief set out the details of how the Agency processed, approved and paid awards, there are no facts in the Stipulation that support the argument. The problem with this Agency argument is that there is no evidence to support the argument under these circumstances, I cannot find that there was an established past practice. 

See Opinion and Award at 5.  There was simply no factual evidence introduced by the Agency that supported the past practice argument.  


This argument also attempts to re-litigate the Arbitrator’s factual findings.  The conclusion that the untimely payment of awards was not justified by Agency past practice was a factual determination made by the Arbitrator based upon the evidence presented to him.  The Arbitrator clearly found that there was no evidence to support the Agency’s claim of past practice.  Thus, there is no substance to the Agency’s allegation that the Arbitrator failed to weigh the evidence.


Furthermore, in prior opinions, the Authority has made it clear that “disagreement[s] with an arbitrator’s evaluation of the evidence and conclusions based thereon provides no basis for finding an award deficient. See U.S. Department of Veterans Affairs, Regional Office, Boston, MA and AFGE, Local 2772, 51 FLRA 1769 (1996); see also, American Federation of Government Employees, Local 3295 and U.S. Department of the Treasury, Office of Thrift Supervision, Washington, D.C., 51 FLRA 27, 32 (1995).  Thus, the Agency’s argument that the Arbitrator failed to weigh the evidence has no merit. 

B. THE AUTHORITY SHOULD NOT CONSIDER THE AGENCY’S ATTEMPTS TO INTRODUCE NEW EVIDENCE TO SUPPORT ITS ARGUMENT. 

The Agency’s attempt to introduce new evidence which was not brought before the Arbitrator in this matter is contrary to statutory law.  As stated supra, the Arbitrator had previously considered the Agency’s claims that it had established a past practice and found that “there is no evidence to support the argument” that established a past practice. See Opinion and Award, at 5. 

In its exceptions, the Agency also attempts to bolster its argument that a past practice was established by now introducing, for the first time, issues regarding employees who rated a Highly Successful. The Agency cited memoranda from 1999 through 2005, allegedly stating that employees with Outstanding and Highly Successful ratings will be paid performance awards
, as evidence of past practice of the parties  amending Section 11.02 of the parties CBA. See Exceptions at 7.  However, 5 C.F.R § 2429.5 provides that “[t]he Authority will not consider evidence offered by a party, or any issue, which was not presented in the proceedings before the Regional Director, Hearing Officer, Administrative Law Judge, or arbitrator.”  


Furthermore, even if the new evidence would have resulted in a different award had it been presented at the arbitration hearing, it is not a sufficient ground for "vitiating the required finality of the original award." United States Dep't. of the Army, Corpus Christi Army Depot, Corpus Christi, Tex., 56 FLRA 1057, (quoting Paperhandlers Union No. 1 v. U.S. Trucking Corp., 441 F. Supp. 469, 475 (S.D.N.Y. 1977)). 


In its submission to the Arbitrator, the Agency never introduced any evidence or even discussed the issue of employees who receiving awards for achieving a rating of Highly Successful. On the contrary, in its brief to the Arbitrator the Agency only addressed employees who achieved Outstanding ratings, as stated : “Those employees with an overall rating of Outstanding are issued awards approved by the second line supervisor and Human resources.” See Agency’s Arbitration Brief at 4.  Thus, the Agency’s attempt to introduce new evidence by way of employees who achieved Highly Successful ratings in support of its argument should be disregarded.  

IV. THE AGENCY’S ARGUMENT THAT THE AWARD IS DEFICIENT BECAUSE IT DOES NOT ADDRESS THE REMEDY FOR EMPLOYEES WHO RECEIVED AWARDS FOR HIGHLY SUCCESSFUL RATINGS MUST BE REJECTED. 

The Agency attempts to argue that the Award should be set aside because the Arbitrator failed to clearly state what the remedy is for employees who received Highly Successful ratings.  This argument, however, should not even be considered by the Authority as the Arbitrator’s decision clearly incorporates all awards in its remedy.  

In the initial submissions to the Arbitrator the parties agreed to certain stipulations. The Agency attempts to concentrate solely on Section 11.02 which deals specifically with awards provided for achieving an Outstanding rating. However, primary among these stipulations was also section 11.06 of the CBA which states, “Recognizing that awards are most effective when presented as promptly as possible after the performance or act that is being recognized, Management agrees to make awards as promptly as possible after the decision is made by management to grant an award.” The term ‘award’ was deliberately used by the Parties in this Section, with the broad language encompassing all awards provided by the Agency.  Furthermore, the Union’s position throughout this arbitration was Agency’s failure to timely pay awards, and was not limited to the failure of the Agency to timely pay for “Outstanding” performance awards.  This arbitration was not limited to a specific award or any specific class or group of awards. The Arbitrator understood this nuance and specifically used the same broad term of awards in his decision, thus signifying that it would apply to all awards. 

Furthermore, as detailed above, the Agency again attempts to bolster its arguments by introducing new evidence, namely the reference to and attached lists of employees with Highly Successful ratings. Statutory law and prior opinions, however, disallow the use of new evidence that was not previously presented to the arbitrator.  Thus, the Agency’s argument of deficient awards has no foundation and should not be considered by the Authority. 

CONCLUSION


For the above stated reasons, the Agency’s exceptions should be denied and the Arbitrator’s award be allowed to stand. 
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_____________________
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