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A grievance was filed at Step 1, by Carolyn Federoff, President, American Federation of Government Employees, National Council of HUD Locals 222, dated August 30, 2002, which stated:

By memorandum dated March 29, 2002, I submitted a completed application for the Office of General Counsel’s Telework Program.  I have neither been approved or denied, though I have been advised by the Regional Counsel that the matter is under consideration in Headquarters.  

The Ms. Federoff’s individual grievance sought, as a remedy, to have Ms. Federoff’s application for telework approved.

Norman Mesewicz, Deputy Director, Labor and Employee Relations Division, by e-mail memorandum, dated November 6 [20], 2002, which stated as follows:

It has come to my attention that certain union representatives are engaging in union representational activity while in a telework status.

This is contrary to law, and must be discontinued with all due speed.  Only official HUD work can be performed while telecommuting.

Please identify those representatives, and advise their supervisors that telework requests involving the performance of union representational duties should no longer be approved.

Let me know if you have any questions.


*       *       *

The Step 2 Official, George L. Weidenfeller, Deputy General Counsel, CA, by Memorandum dated November 21, 2002, denied the grievance, on the basis that Ms. Federoff was a Union official who spent 100 percent of her time performing Union duties which, he argued, under relevant FLRA decisional authority was not the performance of “officially assigned duties” which may be performed  at home by teleworking, such that Ms. Federoff was not eligible for this program.  Mr. Weidenfeller also argued that a different result was not required by Supplement 3 of the Parties’ Collective Bargaining Agreement because, although that provision authorizes telework for Union representatives, it does not provide that Union activities may be performed while teleworking.  Ms. Federoff appealed her grievance to Step 3 on December 4, 2002.

By Memorandum, dated December 18, 2002, Ms. Federoff filed a Grievance of the Parties “Restrictions on Union Officials use of Telework,” which she submitted to Priscilla Lewis, Acting Chief, Labor Relations Branch.  That grievance asserts that the Agency violated the Parties’ Agreement and law.  The grievance noted that Supplement 3, paragraph 11, states: “Union representatives are eligible to participate in the Telework program.”  The grievance noted that Union representatives had been participating in the Telework program for several years and that these Union representatives have performed both HUD work and Union representational functions while teleworking.  The grievance argued that, if the Agency did not believe that Supplement 3 covers Union representational activity while teleworking, the Agency is in violation of Article 5 of the Agreement, regarding mid-term bargaining on changes in personnel policies, practices and general conditions of employment, and 5 USC 7116.

With regard to Ms. Federoff’s individual grievance, the Step 3 Deciding Official, Kevin Keogh, Regional Director, by Memorandum, dated January 22, 2003, granted the grievance.  Mr. Keogh stated that he was not convinced that the definition of telecommuting should be interpreted to prohibit Ms. Federoff from performing Union activities on telework.  Mr. Keogh noted that, although Ms. Federoff spends 100 percent of her time on Union activities, she still is a HUD employee and is paid a salary by the Agency and is eligible for employee benefits including life and health insurance, annual and sick leave, etc.  Mr. Keogh added, with regard to the Step 2 Decision concerning Supplement 3 of the Parties’ Agreement, that his examination of this provision indicated that Union representatives were eligible to participate in the Telework Program, with no caveats.  He noted that the Union presented evidence that Union representatives were performing Union duties while on telework until they recently were ordered by Management to stop this practice.  Mr. Keogh granted the grievance and the requested remedy.

Subsequently, a Memorandum entitled “Rescission of Grievance Decision” was issued by Barbara J. Edwards, Deputy Assistant Secretary for Human Resources Management, AR, dated February 27, 2003.  Ms. Edwards stated therein that:  she had reviewed Mr. Keogh’s Step 3 Decision and found it void as contrary to the Telework Statute, FLRA case law and the HUD/AFGE Agreement;  and she had adopted the Step 2 Decision.  Ms. Edwards stated therein: “In so finding, I note that Departmental authority to administer the Agreement resides in the Office of Administration.  Accordingly, the Department will not implement the subject decision, and the grievant’s telework request is denied.”  Ms. Edwards asserted, with respect to the Union’s presentation of evidence that Union officials had been performing Union duties while teleworking, that Management, when it discovered this practice, ordered it stopped because it was contrary to the Statute, FLRA case law and the Parties’ Agreement.  Ms. Edwards claimed that, since FLRA case law holds that Management may refuse to honor a grievance settlement if it violates law, rule or regulation, she found the grievance to be void and therefore unenforceable.

Mr. Mesewicz, by Memorandum, dated March 11, 2003, to Ms. Federoff, stated, with regard to her memorandum dated February 20, 2003, that the issues raised by the Union are not arbitrable.  Management claimed that, upon discovery that Union officials were performing Union activities on telework prohibited them from doing so.  The Agency claimed that there was no change in established working conditions and no bargaining obligation.  The Agency claimed that the activity is contrary to the Telework Statute, FLRA case law and the Agreement and it is excluded from the grievance procedure by Article 22, Section 22.05(17) of the Agreement. [The Parties agreed that the Agency’s procedural issue concerning arbitrability is withdrawn and that the Grievance of the Parties properly is before the Arbitrator for resolution on the merits.]

The Union, by Memorandum, dated March 14, 2003, from Jim Polito, President, AFGE Local 3258, stated that the Union had received the memorandum from Ms. Edwards and that the Union was invoking its right to Arbitrate this matter.  Mr. Polito stated: “We do note that the HUD/AFGE Contract does not provide, per se, for such an eventuality, i.e., a settlement at Step 3 brings any matter to closure.  We have, however, consulted appropriate FLRA case law and believe that this option remains at our discretion.” 

By Memorandum, dated March 24, 2003, from Ms. Federoff to Mr. Mesewicz, the Union proposed, pursuant to Section 22.16 of the HUD/AFGE Agreement, to combine for the purpose of arbitration consideration of the Grievance of the Parties of same subject dated December 18, 2002, and the repudiation of the Step 3 decision in my individual grievance dated August 26, 2002.

A conference call was held with Ms. Federoff, Mr. Mesewicz and the Arbitrator, on May 13, 2003.  Ms. Federoff, during the conference call, presented several arguments with regard to the Agency’s rescission of the Step 3 grievance decision which granted Ms. Federoff’s individual grievance.  The Arbitrator, by letter to the Parties, without addressing or resolving each of the arguments presented by Ms. Federoff, or the counter arguments advanced by Mr. Mesewicz, reserved ruling on the procedural issues until the case was presented on the merits and the issues were fully briefed.  The Arbitrator noted therein that, while the arguments presented referred only to the propriety of Ms. Edwards’ rescission of the Step 3 Decision on the individual grievance, a resolution of that procedural issue would not necessarily resolve the merits of the combined Group Grievance.  Accordingly, since that grievance must be heard on the merits, the Arbitrator reserved ruling on the procedural issues concerning the rescission of the individual grievance until after the entire matter was heard.

The Arbitrator further ruled that the Agency had the burden of persuasion and proceeding first  with respect to the propriety of its rescission of the Step 3 Decision on the individual grievance and with respect to the arbitrability issues raised in its Memorandum dated March 11, 2003, which issues would be considered as threshold procedural issues before addressing or deciding the merits.  The Arbitrator further ruled that the Union had the burden of persuasion and of proceeding first with regard to the merits of both grievances (to the extent that the merits would be addressed and decided with respect to either or both grievances).

Arbitration hearings were held with respect to these grievances on Tuesday, June 10, 2003, and on Tuesday, July 24, 2003.  Post-Arbitration hearing briefs were received from the Union, on September 20, 2003, and from the Agency, on September 30, 2003.

THE ISSUES
The Parties did not agree on the formulation of the issues.  The Arbitrator finds the issues presented, as follows.

Whether the Agency’s February 27, 2003, rescission of the grievance resolution of the Step III Grievance Official, dated January 22, 2003  -  which resolution granted the grievance filed by Ms. Federoff on August 30, 2002  - was proper under the Agreement, law, rule, regulation and/or controlling decisional authority, whether the Agency’s rescission of the grievance should be found improper such that the grievance resolution granting the grievance should be reinstated without addressing or reaching the merits or whether, if the Agency’s rescission of the grievance resolution is improper,  the grievance properly is presented to the Arbitrator herein for consideration and resolution on the merits?

Whether, if the Agency’s rescission of the grievance resolution was improper and the grievance therefore properly is presented for consideration and resolution by the Arbitrator on the merits, the Agency’s action in denying Ms. Federoff, a Union official who performs Union representational duties 100 percent of her time, the right to telework, violated the Parties’ Agreement, at Supplement 3, paragraph 11.

With respect to the Grievance of the Parties, did the Agency violate the Agreement, law, rule, or regulation, when it directed supervisors in the field to terminate any arrangements which permitted Union representatives to perform Union representational duties while in telework status and, if so, what is the appropriate remedy?

RELEVANT PROVISIONS OF

THE PARTIES’ 1998 AGREEMENT

ARTICLE 3


RIGHTS AND OBLIGATIONS OF THE PARTIES

Section 3.01  - Governing Authorities.  In the administration of all matters covered by this Agreement, the parties are governed by existing and future laws, existing Governmentwide regulations, and existing and future decisions of outside authorities binding on the Department.


*       *       *


ARTICLE 7


UNION REPRESENTATION AND OFFICIAL TIME

Section 7.01  - Definition.  Official time under this Article shall include all representational functions including statutory functions.  Only time spent by a Union representative in actual negotiations with Management does not count towards the allotment of official time.

Section 7.02  - Representational Functions.  Official time is authorized for: (1) Attending formal discussions; (2) Attending investigatory interviews; (3) Meeting with Management representatives, except when exempted by an appropriate management official/4; Meeting with employees to resolve complaints and grievances; (5) Attending grievance meetings with manager and employees; (6) Attending a meeting with a Federal Labor Relations Authority field agent or attorney pursuant to an unfair labor practice charge or complaint; (7) Serving as a witness at an arbitration related to this Agreement, an unfair labor practice hearing or in a proceeding to resolve an impasse arising from bargaining related to the AFGE/HUD unit; (8) Participating as the representative of the Union at an arbitration, unfair labor practice hearing or impasse proceeding related to the AFGE/HUD unit; (9) Attending authorized labor-management relations meetings; or (10) Other representational functions permitted by law.


*       *       *

Section 7.05 - Adjustments of Workload.  In order to facilitate release of Union representatives on official time, individual workloads shall be adjusted up-front/6, where practical, to reflect time needed away from official duties.  Such adjustments shall not diminish an employee’s right to fair and equitable treatment with regard to performance appraisals and promotions.  If a dispute arises with respect to the fairness of the workload adjustment, it may be referred for resolution to the appropriate local management official.


*       *       *


SUPPLEMENT 3


SUPPLEMENT BETWEEN THE DEPARTMENT OF


HOUSING AND URBAN DEVELOPMENT


AND THE


AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES


NATIONAL COUNCIL OF HUD LOCALS 222

SUBJECT:
Telework Program

SUBJECT:
The scope of this Supplement encompasses the implementation of the Telework Program.

1.
Management agrees that each request to participate in the telework program will be fairly and equally considered.  Supervisors shall not discriminate for or against any employee with respect to the approval/disapproval, or with respect to termination of a telecommuting agreement.


*       *       *

3.
Telecommuting work-at-home and satellite office arrangements will include a telecommuter’s working a minimum of two (2) days per week in the office.

4. 
The Telework Agreement must identify the days the telecommuter will work in each work setting.

5. 
Decisions by Management that a work unit will not participate in the Telework Program or decisions by supervisors not to approve telework requests may be grieved under the negotiated grievance procedure.


*       *       *

11.
Union representatives are eligible to participate in the Telework program.


*       *       *

BACKGROUND
The Telework Program
Perry Casper, Project Manager in the Multifamily Division in the Portland, Oregon, Multifamily Center, the President of Local 3917, Portland office, and Regional Vice President for the Northwest Alaska, Region 10, testified that he was one of the Union members of the negotiating team that negotiated Supplement 3 regarding the Telework Program in 1998.  According to Mr. Casper, the negotiations on Telework occurred after the Parties had instituted Telework Pilot projects.  According to Mr. Casper, the Union “had sent proposals and we discussed quite a few of different options and different things that we had been trying to get in telework during those negotiations.”  Mr. Casper testified that he had been involved in telework since about 1995 and had had training related to telework in Oregon in 1996 which had as sponsors the state of Oregon, the U. S. Department of Transportation and some private companies.  According to Mr. Casper, there was a request by the Agency that several HUD offices wanted to try a pilot telework program, including the Portland office Director Mark Pavoka [phonetic].  Mr. Casper recalled that, although several offices had pilot programs, the only pilots which were successful were in his Region, including Alaska, and Denver, Colorado.  Mr. Casper stated that, in preparation for the negotiations, he found articles on telework, including one on the cost of security for home computers.  Mr. Casper stated that he was “very much involved and concerned with this and wanted to be part of it.”

Mr. Casper testified, with regard to Supplement 3, item no. 11, “Union representatives are eligible to participate in the telework program.”, that the Parties at the negotiations had had a discussion one morning:

. . .  about who was eligible to telecommute, and there was some concern.  There was a discussion on management’s part that not all employees could do this, and they singled out  - - one of the items they singled out was secretaries.


*       *       *

I told them, look, this whole concept is already out there in the private sector working with - - with telework.  That discussion as we went into that nobody should be excluded from that, then we basically got the idea and we agreed there that we won’t necessarily just automatically exclude anybody unless they simply didn’t have work that they felt or the manager felt that could be taken out, but nobody in any position just automatically we give a no to.

It was at that time  - - and I believe it was Dorothy Pleasant (phonetic) who was one of the team members there, said, you know, in my office managers don’t like the union and they will not support any union person from doing their work or any work at telework.

And it was geared  - - her first response was geared to doing her own HUD work, and it wasn’t geared toward management work or union work to be able to go out and telework.  Then her response was, but I’m a hundred percent union person anyway so that doesn’t matter, and the discussion shifted from doing, you know, that management was singling out union people even on their HUD work to management allowing  - - to the discussion of management allowing union people to telework for union.


*       *       *

Then the discussion shifted from the hundred percent union person to the person that had less than a hundred percent, and we started talking with the other people.  One of the more vocal ones also was Gary Cado (phonetic [Kadow sic]) who was talking about . . .  I don’t remember his percent.  It was either 50 or a little above 50, 70 percent, and I should be able to do that  - - I make those choices.  I should be able to do it anyplace.

Myself at the time I think I was 40 percent, maybe 20  - - I may have been 20 something percent at that time.  I’m 40 now.  Saying that I was also left in that and it should be up to me.


*       *       *

Mr. Casper testified that the other members of the Union’s negotiating committee for Supplement 3 at the time of the above-quoted discussion were Yvonne Hannah, Gary Kadow and Dorothy Pleasant.  He was not sure whether Tim Coward, President, National Council of HUD Locals 222, also was present at the time.  Members of the Management team who were present were Priscilla Lewis, Management’s Chief Negotiator, John Barnett and Anita Gould.  According to Mr. Casper, he did not “remember any feedback from Anita on that subject.  Although, most of my conversation some of the concerns were coming from Mr. Barnett . . . .”  Mr. Casper further stated:

. . .  I do remember that once we got past the hundred percent that nobody was raising objections to a hundred percent, that the questions  - - all of our questions were centered around people with less than a hundred percent, . . .  we got past the person working full time in the union, and most of our discussions were focused on that less than a hundred percent group of people, . . .  feeling was the whole discussion had shifted away from HUD work to union work and mostly because we thought we had pretty much covered that and dealt with that, and that goes all the way back to in this supplement you look at the first one, the first point in there, that anybody could  - - we had these discussions about secretaries and that anybody could participate in telework.  So we were past who in work  - - in terms of a work relationship HUD work could telework, because we basically said well, okay, there’s probably an instance where everybody could be considered but maybe not an instance where everybody could do it, so let’s not just exclude somebody.  So the discussion was clearly on union, and the focus was on less than a hundred percent people.


*       *       *

Mr. Casper testified that they discussed other subjects before they discussed telework and that telework discussions took about two days and they did not have much time after discussing telework to discuss much else.  Mr. Casper further testified, on rebuttal:

In the discussions we had at the table  - - well, I have had enough experience in negotiations that, if “duties” had raised a flag to mean something other than what we ended up discussing or how we discussed it and we interpreted it at the table, I would have been more concerned. 

But, at the table, our discussions, when we talked about duties  - - and we talked about it in two different ways.  We used the word “duties” and we used it including in the terms of union duties.  We also talked at the table where we replaced the word “duties.”  It was interchangeable in our discussions with the word “functions.”  We were not talking about what management was telling us to do.  We were talking about things people do, what functions they have.  We actually even talked in terms of adding even positions in some references also found their way as almost a replacement to the word “duties.”  There was never any indication or feeling on our part and throughout our discussions or anybody coming back from management saying, “No; what we mean by duties is  - - .”

They accepted the way we were back and forth with duties being our HUD duties, our union duties, our functions, this position can do this with these functions.  It never got down to, “Here is your assigned job duties and that is what we are talking about.”  There was never any discussion.

That really is important because if it had been any other interpretation, we would have clearly gone to our supplement and spelled out duties in a different way.  There was never any feeling that we were miscommunicating on duties because we certainly talked about HUD duties and we certainly talked about union duties and we certainly talked about functions of our job and functions of our position and functions of what people are doing in the union, whatever work they are doing.  It was very broad.  It was very general.  There was no specifics to it.

*        *       *

Priscilla Lewis, Chief of the Labor Relations Branch, Labor - Employee Relations Division, testified that she was the Agency’s Chief negotiator for Supplement 3, Telework.  With regard to Supplement 3, item no. 11, Ms. Lewis testified that “[t]his language was put in  - - actually, as I recall, the conversation was whether or not union representatives might be excluded from participating in the program.  This language was put in here to show that they would not be excluded from participation in the program. . . .  That they would be able to telework, that they would be able to be a part of the telework program.”  Ms. Lewis testified, with regard to the issue of Union representatives performing representational activities while teleworking:

That issue, as I recall, did not come up at the time that we were negotiating this particular supplement.  There was no discussion about what work the union representative would be performing during telework.  It was just a matter of making  - - they wanted to be sure that union representatives would not be excluded from participation in the program.

. . .  At the time we negotiated this, we were actually negotiating several flexible work programs at this time.  As I recall, it was just a matter of making sure that managers were aware that they were also eligible to participate just as other employees were.


*       *       *

Ms. Lewis stated further that:

Actually at the time that I negotiated this, I personally did not have a focus on the union representatives’ performance of official time.  My focus was on performing what I would consider the work of the agency doing telework, and so actually that was my thought at the time.  I don’t recall that there was any conversation contrary to that at that particular time.


*       *       *

With regard to whether Mr. Casper’s testimony that there had been a specific discussion concerning Dorothy Pleasant as a 100 percent Union representative, Ms. Lewis stated: “I recall no such conversation.”

On cross-examination, Ms. Lewis testified that, in preparation for the negotiations on telework, she had to “review a secretarial package that had gone forward from Anita Gould and out pay policy area to the deputy, which actually put forth numerous family friendly work policies and things of that nature, and we had to go through and determine which ones the secretary had approved that the department have and take a look at what OPM had given us in terms of guidelines for those particular policies.”  Ms. Lewis stated that she had not taken any specific training in the area of telework.  Ms. Lewis testified that, at the time she negotiated the telework Supplement, she was aware that the Union had 100 percent official time representatives.  She stated, as follows, with regard to whether she had intended to exclude Union representatives from conducting Union business on Official time while teleworking:

At the time that we negotiated this policy, there was no thought given to the fact that union representatives may, in fact, be requesting to do official time on telework.  That actually was not an issue that I gave any consideration to because, it did not come up as an issue in the negotiations.

And as I was  - - as I was saying earlier, everybody has their own train of thought.  And at the time I was negotiating this particular supplement, we  - - the discussions that we had talked about official work of the agency and that sort of thing.  I never drew into that any interpretation that would cover official time.  So I was not specifically trying to come up with language that would include or exclude that particular type of work.


*       *       *

According to Ms. Lewis, on cross-examination, essentially, Supplement 3, item no. 11, is a “redundancy” because Union representatives already would be eligible for telework under the language of Supplement 3, item no. 1.  Ms. Lewis stated that the Union had requested to include redundant language in other provisions of the Agreement to make sure that it was clear that particular language applied to Union representatives.

In this regard, Ms. Lewis stated, on re-direct, that the Union negotiators regularly sought to include redundant language:

. . .  As a matter of fact there have been times when it came down to a matter of whether or not we would be able to reach an agreement unless management were willing to agree to put redundant language in a particular supplement, and the union’s general rationale behind that is everybody may not have a contract or know exactly what’s in a contract or know the law, but they would be looking at this particular supplement that we were negotiating.  So it’s frequent that we have redundancy.


*       *       *

Anita Gould, who since has retired, at the time of the events in question was the Chief of the Pay Performance and Workforce Analysis Branch.  According to Ms. Gould, part of her job included responsibility for the Department’s policy on telework, as well as the duty of permanent work schedules, premium pay, leave, and time and attendance.  Ms. Gould testified that she was part of Management’s negotiating team for Supplement 3.  According to Ms. Gould, she was involved in the Department’s Family Friendly Initiative, which was a government-wide initiative to provide balance between an employee’s family and work life.  According to Ms. Gould, at HUD, it was referred to as “employee friendly” and it was “designed to provide management options for employees that would allow them to balance work and family needs based on what the agency could accommodate within reason.”  Ms. Gould testified that they had a competition for management and employee teams to submit suggestions for pilot programs and that one of the pilot programs was for telework, in Denver.  There was a Management and Union partnership team formed to review and to monitor those submissions and programs and the team agreed to adopt the Denver telework program as the Department’s program.  Subsequently, that resulted in the negotiation of Supplement 3.  According to Ms. Gould, Supplement 3 represented the bargaining over impact and implementation of Management’s proposal on Telework as a result of the Employee Friendly Initiative.

Ms. Gould testified that she did not recall, during the discussions on telework when she was a member of the Employee Friendly Initiative Group, which was a joint labor-management work group, whether there was an issue raised as to whether representational duties would be appropriate for telework.  According to Ms. Gould:

But I do know that in the course of our defining what was expected to be performed, it was work.  And there was an understanding among the employee friendly members that we were looking at work, at HUD work.  That was an understanding that carried throughout.

There was no question raised specifically that I can recall, but there had always been a long standing delineation between official hours and you [sic, union].  So that’s probably why I don’t recall the question coming up, because it was understood that they were two distinctly different issues.

In fact, that probably had been clarified prior to employee friendly in previous contract negotiations.  When we implemented time and attendance reporting procedures, we negotiated  - - not negotiated, but we were asked to identify union work to distinguish it from regular hours of work, so that became a part of the contract.


*       *       *

Ms. Gould testified that the codes for various Union representational activities are set forth in Appendix C of the Agreement.  

Ms. Gould testified, on cross-examination, that the negotiations team that participated in the labor management Family Friendly Committee that came up with this policy included: Tim Howard [sic, Coward], Gary Cado [sic, Kadow], Dorothy Pleasant, and Perry Casper.  According to Ms. Gould, “Because we had the Denver pilot, which was done between HUD, AFGE, and management in Denver.  And from that the understanding was that whatever we adopted would be the policy that was in effect  -  - the pilot, we would adopt the pilot, . . .  So it went from Denver to the partnership to the management labor partnership, and then to this team.”  According to Ms. Gould, regarding the Agency’s  Telework Guide, “This policy was presented to  -  - it was a joint presentation.  It was not a management proposal.  It was a joint presentation from the union.  In fact, telework, if I recall correctly, was announced, and because it was done in partnership, it was actually negotiated.  So the I&I in an of itself I think was more a formality, if I’m not mistaken.  This [the Agency’s Telework Guide] was  - this was a HUD/AFGE document.”

The Alleged Telework Practice
Mr. Casper testified, with respect to the Union’s allegation concerning the existence of a telework practice that:

It’s interesting to me that this ever came up, because after this supplement came out and we were having problems with the different divisions trying to put in some type of their own telework program, I had a discussion with my HUD director [Renee Greenman] at one time [before the grievance was filed] saying, well  - - they conversation went to well, I can always telework on my union time, at which her response wasn’t that no, you can’t, as well, I don’t know why you would want to.

I reminded her that while I work in Oregon, I live in Washington.  So every day that I telework or work in Washington, I don’t have to pay Oregon taxes.  


*       *       *

Sherry Norton, Equal Opportunity Specialist in the Jacksonville Field Office, and President of Local 3412 and Secretary of National Council of HUD Locals 222, testified that she has been telecommuting “since probably mid-2000.”  Ms. Norton described the process as using the HUD form for the Telework Agreement to request permission to telework, which she filled out and gave to her first-line supervisor, Kelsey Harlow.  Ms. Norton testified that she did not hear anything for several months and then received an e-mail from Gregory B. King, Director in Atlanta, Georgia, which approved her request to telework.  Ms. Norton testified that the form required the employee to list the type of work she would perform while telecommuting. Ms. Norton testified that she wrote on the form all of the types of work performed in her office at that time, including investigations, review of documents and union representation activity.  Ms. Norton stated that, because her supervisor was located Miami, Florida, rather than in Ms. Norton’s office in Jacksonville, when Ms. Norton became a Union representative about six years ago, each pay period Ms. Norton submitted HUD form 25006A to her supervisor which listed when she worked on union activity, the date, her telephone or cell phone number.  Ms. Norton testified that she never sees the form after it is signed and that the signed form is given to her timekeeper.  Ms. Norton testified that she completes HUD form 25012 for her timekeeper, who also is in Miami, on a per pay period basis.  She also completes the Union activity form.  The weekly report is something that FHEO requires her to fill out which informs her supervisor what she did during the two weeks.  She updates that status of each case on which she was working, projected closure dates, and any major program activity and the total number of hours which she worked in the program area and the number of hours she worked for the Union.  Ms. Norton testified that she telecommutes on Mondays, Wednesdays and Fridays.  According to Ms. Norton, the time and attendance reports are signed by her timekeeper and by her supervisor.  If Ms. Norton had any leave slips, she would submit the leave slips along with the other forms.  

Ms. Norton testified that she was approved for telecommuting  in 2000 and that she performed Union representational activities in 2000 and in 2001 and continuing to the present.  Ms. Norton stated that she regularly performed Union representational work while telecommuting each week, except, for example, when she took two weeks of annual leave.  Ms. Norton stated that she was aware that Norman Mesewicz, Deputy Director, Labor And Employee Relations Division, sent out a memorandum about which she spoke to her second-line supervisor, Candace Tapscott.  According to Ms. Norton, she asked Ms. Tapscott if Ms. Tapscott had:

. . .  something you need to tell me about telework and she said no, why should I.  I said, well, maybe you should. . .  And then evidently her recollection came back and she said oh, I know what you’re talking about, the memo.  I said, what memo.  She said, well, I’m just going to say if it ain’t broke, don’t fix it.  I said, that’s a wise move, and that was the end of the discussion.


*       *       *

According to Ms. Norton, Ms. Tapscott did not order her to stop performing Union representational activity while telecommuting.  Ms. Norton stated that she always had done her best for the Agency and for the Union and they “worked together to make sure that both bases got covered.”  She stated that if she had been told that she could not perform Union representational work on the days on which she telecommuted, she probably would have changed her telework agreement and teleworked on only two days instead of three days.  She stated that she is entitled to between 60 and 85 percent Union time and Management would have to figure out how she would get her FHEO work done while she was doing Union work. She stated: “So I may actually take a union phone call when I’m on management’s time and take a management phone call when I’m on union time. And that had to happen, because I was the only person in the office until a year ago.”  Ms. Norton stated that a typical FHEO investigator is expected to do 12 cases per year and that, last year, she did 14 cases, even though she spent about 800 hours on Union time.  Ms. Norton claimed that her first- and second-line supervisors know that she has been performing Union time while teleworking, along with Eleanor Cheeks in labor relations, because Ms. Cheeks has called her at home and asked her to sign a unfair labor practice settlement agreement:

. . .  So Eleanor called me, and she said, yeah, I know you’re not supposed to do this at home, but this needs to be signed today, because I’ve not rubbed it in Eleanor’s face that I’m continuing to do it.  I just don’t bring it up, that way.  She don’t need to know.  She said, I know you’re at home today, but I need to you [sic] sign this.  I said, fine.  Fax it to me, and I’ll sign it, you know, make any changes, make sure it’s correct.  I said, fine.


*       *       *

Ms. Norton also described an occasion when she left a message for Brian Noyes, Regional Administrator for Region 4, told him she really needed to talk to him about it and told him that she would be working at home the next day teleworking.  According to Ms. Norton, Mr. Noyes called and said, what is this teleworking, and she told him “well, you know I’m not supposed to do union work on telework, but I’ll take leave if I have to because it’s this important.  He’s like no, now I’ll feel guilty if you take leave.”  According to Ms. Norton they had about a 30-45 minute call.

Ms. Norton testified that Melba Lea Covey, Vice President in the Jacksonville office until January 2003, and an employee in Multifamily Housing, also was approved for telework until Mr. Mesewicz’s memorandum was issued and then “her supervisor ordered her to stop.”  The Union presented documents concerning the Union representational work performed by Ms. Covey while she was teleworking.  Ms. Norton also identified Everett Rothschild, in the Tampa office, as another Union representative who performed some Union representational work while teleworking until the issuance of Mr. Mesewicz’s memorandum.


Carolyn Federoff, President, National Council of HUD Locals 222, testified that she has held various positions in the Union, including Local President, Regional Vice President for New England, Chief Steward for Council 222, Executive Vice President Council 222, and has served on the Union’s negotiating committee.  Ms. Federoff testified that she believed that Management had knowledge that Union representatives were conducting Union representational activities while teleworking.  According to Ms. Federoff:

The basis for my belief, for one we have quite a few documents from various union representatives around the country showing that they were taking official time, they were notifying their supervisors that they were taking official time, they had telecommuter agreements, which had been approved up the chain of command, where they had indicated they were going to do representational activities, but beyond that I personally told Norman Mesewicz in the summer of 2002 that union representatives were conducting representational activities on official time while telecommuting.


*       *       *

According to Ms. Federoff, this issue goes back to the history of telecommuting in the Agency.  She stated that, although the Parties had negotiated teleworking in 1998, the Agency did not have a good track record of implementing telework.  When Ms. Federoff became President of Council 222, in 2001, she started “agitating” for better implementation of the telework Supplement.  According to Ms. Federoff, she was not getting anywhere with management and filed a grievance of the Parties in 2001 which alleged that the Agency had failed to consider timely the applications for telework.  Management raised an issue of arbitrability in that case, which the Union won, and the Parties started to discuss settlement before proceeding to a hearing.  In March 2002, according to Ms. Federoff, she decided to file an application to telework.  In May 2002, the Deputy Secretary issued a memorandum which resolved the “guts of our objections” regarding how the program had been implemented and required managers to make a decision within 30 days.  According to Ms. Federoff, more than 30 days had passed since she had filed her telework application so she asked her first-line supervisor, Patricia Allen, about it, who told her that he did not have a problem with it.  Ms. Federoff’s second-line supervisor, Miniard Culpepper, Regional Counsel, told her that because she was a 100 percent time Union representative, he did not think that they could approve her request.  Ms. Federoff testified that she spoke to Mr. Mesewicz about it and told him that the Agency was past the 30-day period for responding to a telework request.  According to Ms. Federoff, Mr. Mesewicz told her “we don’t know whether you’re eligible to do union activities while telecommuting, we haven’t made that decision yet.”  Ms. Federoff testified that she told Mr. Mesewicz at that time that there were Union representatives who already were performing official time activities while telecommuting.   She testified that she identified to Mr. Mesewicz at that time the following Union representatives who were teleworking:  Ms. Norton and Salvatore Viola, Vice President, Region 2 and President of the New York City Local.    According to Ms. Federoff, Mr. Viola, before, September 11, 2001, had been teleworking three days per week and, because he was ill, took leave without pay for the other two days each week.  Since he was conducting Union representational duties at that time, he had to do it while teleworking.   After September 11, 2001, because of the transportation problems in the New York-New Jersey area, Ms. Federoff was able to obtain an increase in the amount of time Mr. Viola was permitted to telework.  Ms. Federoff testified that she continued this discussion with Mr. Mesewicz during the summer of 2002 until in August, after “several 30 days had elapsed” she asked her Union steward to file a grievance on her behalf regarding her application to telework.  Ms. Federoff testified that she discussed with Mr. Mesewicz Mr. Viola’s situation as a full-time teleworker who was performing Union representational activities.  Ms. Federoff testified that, several times during her discussions with Mr. Mesewicz about this issue, she suggested that he talk to the Managers in the Field about their experience with Union representatives who telework.  Ms. Federoff identified other Union representatives, Brenda Blaise, of Columbus, Ohio, and James Polito, President of the New England Local and Regional Vice President,  who performed Union activities while teleworking

Norman Mesewicz, Deputy Director of the Labor and Employee Relations Division, testified with regard to an e-mail from him to the Agency’s Human Resource Directors in the field, in which he advised them that the performance of union representational activities while on telework status was inappropriate.  Mr. Mesewicz testified that the decision stated in the e-mail was prompted by research done in conjunction with Ms. Federoff’s application to telework.  “The grievance came in and it was incumbent upon management to render a decision, which prompted a thorough scrutiny of the law, rules, and regulations surrounding the issue.  Mr. Mesewicz testified, with regard to his research:

As a result of that scrutiny the conclusion  - - management’s conclusion was reached that representational duties are not to be performed while on telework status, and that is as explained in the Step 2 decision. . . .  it’s a decision issued by George Whitefield [sic].

As we were deliberating we realized that we had to be consistent in whatever policy we were going to promote regarding union reps in telecommuting.


*       *       *

The e-mail message, dated November 6, 2002, sent by Mr. Mesewicz states, in relevant part:

It has come to my attention that certain union representatives are engaging in union representational activity while in a telework status.

That is contrary to law, and must be discontinued with all due speed.  Only official HUD work can be performed while telecommuting.

Please identify those representatives, and advise their supervisors that telework requests involving the performance of union representational duties should no longer be approved.


*       *       *

According to Mr. Mesewicz, Ms. Federoff had spoken to him about her grievance seeking approval of her application to telework, during which conversation she told him that there were certain Union representatives who were performing Union business while teleworking.  According to Mr. Mesewicz:

The situation at the time, though, was that union reps performing representational duties teleworking was still an open question in my mind.  It hadn’t been fully resolved and . . .  for policy reasons, I was not about to start sending out messages saying okay, you know, Marie Eccleston you got to stop Sal Viola from teleworking.  Carolyn Federoff told me he is and it’s wrong.  It would be too disruptive and it wouldn’t  - - it would just cause a very unpleasant situation probably, you know, at a national level with the union.

But matters came to a head when the decision had to be rendered on Ms. Federoff’s application.  That’s when everything was examined, everything was laid out, and that’s when management reached the conclusion that this indeed would be wrong and that all others needed to stop.


*       *       *

Ms. Gould testified with regard to the OPM document, dated May 2003 [there was no dispute that the relevant language was the same as that which was in effect at the time of the events in question] “Telework: A Management Priority, A Guide for Managers, Supervisors, and Telework Coordinators.”  According to Ms. Gould, this OPM Guide, at part I.  What is Telework” Telework: Definitions, states, in relevant part:

The law defines telecommuting as “any arrangement in which an employee regularly performs officially assigned duties at home or other work sites geographically convenient to the residence of the employee”.


*       *       *

According to Ms. Gould, with respect to the distinction between officially assigned duties and Union representational duties:

Officially assigned duties are those duties that are outlined in an employee’s position description and/or those duties and responsibilities for which the employee receives compensation.

It’s those activities of an employee that determines an employee’s grade and step for which they receive salary.  There are duties and responsibilities for which they are assessed in terms of performance annually. . . .


*       *       *

Union representational activities that are related to one’s obligations and responsibilities as a part of a union representative.

The distinction from official duties is that an employee who is performing union activities is excused from official duties to perform union activities.  It’s excused from, not a part of.  So that’s the basic distinction.


*       *       *

Official Time
Ms. Federoff testified that Mr. Mesewicz and the Labor and Employee Relations Division has had a very narrow interpretation of official time.  Ms. Federoff stated that Mr. Mesewicz had told her that he had advised the Agency’s Labor Relations Specialist for Region 10 that the Union officials in that Region could not use official time to participate in the Union’s monthly executive board meetings, which they had been doing for about 15 years.  Subsequently, according to Ms. Federoff, after “much wrangling it was agreed that our officers could use official time for our executive board meetings.”   Ms. Federoff testified that, on or about April 30, 2003, she had a discussion with Mr. Mesewicz about additional official time for the national labor management relations meeting.  It was agreed that they could have official time.  About one week before that meeting, Mr. Mesewicz, according to Ms. Federoff, stated that he had not approved that and “I had to send him evidence of our conversation.”  As of last Friday, that issue is not resolved.  There also have been recent discussions about whether Union representatives could use official time to earn credit hours.  Subsequently, according to Ms. Federoff, she was advised by Mr. Mesewicz that the Agency could not approve credit hours for Union representatives on official time because the Agency had the same problem with that issue as it had with telecommuting, Union representational activity is not official work.  Ms. Federoff testified that she told Mr. Mesewicz that “that’s interesting, because I have a memoranda from your office stating that union reps can earn credit hours while doing official representational business.”  Ms. Federoff cited two memoranda, one from Mr. Mesewicz, dated April 10, 1995, and one from Matthew Raphael, dated November 13, 1991.  Federoff also cited to “A Guide to Federal Labor Relations Authority Law and Practice” regarding FLRA case law that it is negotiable and that Union representatives can earn credit hours for representational activities.

Ms. Federoff, on cross-examination, testified that she is 100 percent official time Union representative and stated that she does not provide copies of her union work for review by her Agency supervisor, nor does her supervisor question her on a daily basis about her Union activities or assign her representational activities to perform.  She stated, on re-direct, that she submits the official time report form on a biweekly basis on which she records her daily hours spent on Union representational activities.  Ms. Federoff asserted that the Labor-Management Relations statute specifically states that positive labor-management relations is in the best interest of an efficient and effective government service and that the statute specifically requires the parties to negotiate official time for Union representatives to conduct representational business.  She noted that, when she meets with Management representatives to conduct Union business, the managers are “on the clock” as well.

Official Duties
The OPM Telework Guide
The OPM Document, “Telework: A Management Priority, A Guide for Managers, Supervisors, and Telework Coordinators”, states, in the preliminary statement, “A Message from the Director”:

Telework is emerging as an important and attractive work option for the Federal Government and its employees.  It has the benefit of providing employees with the flexibility to better manage their work and personal responsibilities.  For agencies, it provides another flexibility that makes Federal service attractive to prospective employees and a tool to encourage employees to remain in Federal service. . . .

Managers and supervisors play a key role in the success of telework, identifying eligible positions and employees, setting performance expectations and parameters for telework arrangements, and monitoring productivity.  This publication provides guidance to managers and supervisors to assist them with those tasks.  In addition to strategies and helpful hints, the guide also includes sample checklists, surveys, safety checklists and telework agreements.

With emerging technologies and the need for employers to be more flexible about where and how people work, telework is one logical and promising solution.  Managers and supervisors who aggressively encourage the use of telework for the right employees and the right situations will contribute to the overall performance of the Federal Government.

I.  What is Telework?

Telework:  Definitions, states, in relevant part:

Telework - also referred to as telecommuting, flexiwork, and flexiplace  - is an alternative work arrangement for employees to conduct all or some of their work away from the primary workplace.  This concept can be applied to a variety of work experiences.  The work location might be a residence, a telecenter (described later in this document), an office closer to the employee’s residence, or another acceptable location.  The telework schedule may be fixed or episodic.

Managers and supervisors are key players in the telework process.  They set the parameters of the telework arrangement and define telework for their organizations.  Studies show that clear guidance and direction increase the chances of success for telework programs.

Public Law 106-346 (FY 2001) Department of Transportation and Related Agencies Appropriations Act), Section 359 states that, “Each executive agency shall establish a policy under which eligible employees of the agency may participate in telecommuting to the extent possible without diminished employee performance.” The law defines telecommuting as “any arrangement in which an employee regularly performs officially assigned duties at home or other work sites geographically convenient to the residence of the employee,” and eligible employee as “any satisfactorily performing employee of the agency whose job may typically be performed at least one day per week at an alternative workplace.”


*       *       *

Alternative Worksites

An employee who teleworks can perform work duties at home or at another worksite away from the primary office.  These locations constitute alternative worksites.  They can be in the employee’s home, a telecenter, or another location where there is connectivity to the primary office site and there is an office setting conducive to accomplishing work requirements.  The focus should be on providing worksites at locations that reduce employee commuting time and inconvenience while allowing employees to accomplish their work effectively.


*       *       *

Types of Telework

Full Time Telework: The employee completes all or almost all duties outside of a traditional office setting.  This may include some work done at home, in clients’ offices, or at a telecenter and occasionally coming to the office for a meeting or planning session; however, the duties lend themselves to work away from the office.  This kind of work provides for the potential savings based on shared use of current space or cost avoidance for office rent that otherwise would have to be expended.  This type of telework can help agencies retain valuable employees such as Foreign Service or military spouses who can’t remain in the geographical area of the office.  This is also referred to as occupational or home-based work.

Part Time Telework: The employee works on a regularly scheduled basis.  This may be one or more days a week, every two weeks or several days in a month.  This also may lend itself to savings in office space as part-time teleworkers can rotate and share office space.


*       *       *

III.  Overcoming Supervisory Challenges

Employee Suitability and Selecting Employees

One of the major challenges for supervisors is determining who is a candidate for telework.  As a starting point, you, the supervisor, should view all positions and employees as eligible for telework. . . .


*       *       *

Position Suitability

Initially, a particular position may not appear to be compatible with a telework arrangement; however, if the position is broken down into individual tasks, you may be able to identify tasks that could be accomplished in a telework setting.  Work suitability depends on job content, rather than job title, type of appointment, or work schedule.

Telework is feasible for (1) work that requires thinking and writing, such as data analysis, reviewing grants or cases, and writing regulations, decisions, or reports; (2) telephone-intensive tasks, such as setting up a conference, obtaining information, and contacting customers; and (3) computer-oriented tasks, such as programming, data entry, and word processing.  Positions included in a Government-wide project on telework conducted in 1990 included writer/editor, scientist, investigator, psychologist, environmental engineer, budget analyst, tax examiner, and computer scientist.

Some work may not be suitable for teleworking.  This is the case for jobs that require the employee’s physical presence on the job.  It is also true for jobs in which the employees need to have extensive face-to-face contact with their supervisor, other employees, clients, or the public.  Positions that require access to material that cannot be moved from the regular office may not be suitable for telework.  Also, there may be security issues that prevent the work from being accomplished at an alternative worksite.


*       *       *

The Telework Agreement

Your agency should provide you with its recommended telework agreement between supervisor and employee.  This agreement should be written so everyone has a clear understanding of the program parameters (see Appendix H).  It needs to identify the work products that will be completed during the telework arrangement with expected delivery dates for each product.  If status reports on projects are required, they should be stipulated in the agreement.  The telework time schedule should be clearly noted, including core days and hours, and the telework site should be identified.


*       *       *

V.  Performance Appraisal

How Will Performance Appraisal be Different?

There should be no discernable difference between managing the performance of a teleworker and managing the employee who works at the main office.  The processes for managing the performance of all employees should include:

· planning work and setting expectations,

· monitoring performance,

· developing employee skills,

· appraising performance,

· recognizing employees for their accomplishments.


*       *       *

Planning Work and Setting Expectations

Supervisors should use the performance appraisal process and the employee’s performance plan to plan work and set expectations.  Supervisors and employees should clearly define what the employee is to accomplish and ensure that the performance elements in the employee’s performance plan align with and support organizational goals.  We recommend that at least part of an employee’s performance plan focus on results, such as accomplishments, products, or services provided.  Results are especially important to measure for teleworkers since in may be hard for supervisors to observe activities, behaviors, or demonstrated competencies.  Performance plans also should include performance standards that are measurable, observable, or at least verifiable.  If employees know what they are supposed to do, and how well they are supposed to do it, the supervisor has set the stage for successful performance - whether the employee works inside or outside the office.

Monitoring Performance

Monitoring performance includes measuring performance and providing feedback.  In a telework situation (as in any work situation), measuring the results of employee efforts ranter than their activities can be more efficient and effective.  Quantity, quality, timeliness, and cost-effectiveness are four general measures that supervisors should review.  Once supervisors and employees establish performance measures, communicating performance on those measures should be frequent.  Employees need feedback on their performance in order to maintain good performance and to improve overall.  Because teleworkers are nor close at hand to receive quick, informal feedback, supervisors will need to make conscious efforts to give feedback using methods in addition to face-to-face feedback, such as emails, phone calls and faxes.


*       *       *

Appraising Performance

Almost all employees must be appraised, generally annually.  Supervisors should appraise all employees’ performance against the elements and standards established in employee performance plans.  If the elements and standards are measurable, observable, or verifiable, and if they focus on accomplishments rather than activities, the supervisor will find it easier to appraise employee performance, especially in a telework environment.


*       *       *

The Agency’s Telework Program Policy Guide


The Agency’s Telework Program Policy Guide, according to Ms. Gould, was developed by a joint Labor-Management committee. 

1.0.1 Authority:

The telework options described herein are established in accordance with the guidelines and procedures established by the U. S. Office of Personnel and the General Services Administration (GSA).

1.0.2 Coverage:

These policies and procedures apply to all full-time employees, except managers and supervisors, in HUD offices represented by the American Federation of Government Employees (AFGE).


*       *       *

1.0.4 Definitions:

· Telecommuting - a supervisor-approved option that allows an employee an opportunity to perform duties during the established regular/flexible work hours at an alternative work site during an agreed upon portion of the work week, under the provisions of the Department’s Telework Program.

· Work-at-Home  - an arrangement that allows an employee to work from the home in a designated work space/area, two or three days per week.


*       *       *

Program Administration and Evaluation Responsibilities


*       *       *

1.1.2 Modification/Termination of a Telecommuting Agreement:

An employee’s off-site work must not adversely affect the organizational mission/functions.  If, at any time, it is determined that a telecommuting arrangement is having an adverse impact on work operations, the arrangement may be modified or terminated within a reasonable period of time.  The determination must not be unreasonable or arbitrary and must be consistent for like circumstances.

Any violation of the terms of the Agreement or of the policies/procedures governing Telework may result in termination of the telecommuting agreement.

General Rules

1.2


*       *       *

1.2.2 Supervisory Approval to Participate:

Participation in the Telework Program is voluntary.  However, the supervisor is responsible for determining if a position is appropriate for telecommuting and approving the employees’ participation, consistent with the guidelines and fair treatment for all employees.

In the case of the denial of a request to telecommute, a written explanation of the reasons for the denial will be provided, if requested by the employee.

1.2.3 Formal Employee Request/Application to Telecommute:

An employee must submit a written request to participate in the Telework Program.  The request must indicate that the prerequisite training has been completed; the type of telecommuting arrangement desired; the nature of work to be performed; and any related requests (e.g. for equipment, furniture, or anticipated reimbursement for long distance telephone calls, etc.).


*       *       *

1.2.4 Voluntary Work Agreement:

Use of the Telecommuting Agreement is required for all participants and constitutes an agreement by the employee to adhere to applicable guidelines, policies and procedures.

As a voluntary arrangement between employee and supervisor, either party may terminate the arrangement with notice.


*       *       *

1.2.6.  Absences from the Alternative Work Site:

During the regular duty hours, absences from the alternative work site (e.g., visits on official business to attend meetings or use of annual or sick leave, etc.) must be coordinated with and approved by the supervisor at the earliest time practicable.


*       *       *

2.3.2 Verification:

Supervisors must employ methods which provide for a reasonable assurance that telecommuters are working when scheduled, are paid for work performed, and that absences from scheduled tours of duty are accounted for (e.g., through e-mail communication; by determining the reasonableness of the work output for the time spent; etc.).


*       *       *

Testimony of Anita Gould
Ms. Gould testified, with regard to the Agency’s “Telework Program Policy Guide” regarding  Section 1.0.2, coverage, and the definition in Section 1.0.4, “Telecommuting” that the term “duties” as used in that provision is “synonymous to the official duties that are referred to in the  - - in the law that allows  - - the same definitions we looked at earlier.  It’s consistent with the definition of work, official duties, officially assigned duties.”  According to Ms. Gould, such “duties” are found “[i]n the position description and in the performance appraisals, standards and elements.”  Ms. Gould further testified, with regard to Section 1.2.2, that the supervisor is responsible for determining if a position is appropriate for telecommuting.  With regard to the term “position” as used in that provision, Ms. Gould stated that the term “refers to the duties that are assigned.”  With regard to the statement in Section 1.2.3, “nature of work to be performed”, Ms. Gould stated that “[i]t refers to the duties and responsibilities outlined in the position description as well as duties and responsibilities that would be found in the performance standard and elements that which [sic] the supervisor’s responsible signing and monitoring and determining whether or not the employee’s entitled for the work that is performed.”  With regard to the requirement in Section 2.3.3, that “supervisors must employ methods which provide for a reasonable assurance that telecommuters are working when scheduled,” Ms. Gould testified that “‘reasonable assurance’ is a term that is consistent with supervisory responsibilities found in Title 6 of guidance to agencies where supervisors are responsible for certifying the entitlement to pay for work performed for each employee, and part of that is a reasonable assurance that work has been performed. . . .  So this refers to the measurability of the work and the supervisor’s responsibility to make sure what work is being performed constitutes a full day’s work, because the employee is off site.”

On cross-examination, Ms. Gould did not agree that managers must provide verification if an employee is performing some of their time on representational activities.  Rather, according to Ms. Gould, “What the supervisor attests to is that to the best of their knowledge the employee has accounted for a full day’s work, a full day being eight hours, nine hours, ten hours, depending on what their work schedule is, that they could consist of work assigned and performed as well as leave taken, and in addition to that any hours reported by the employee on representational duties. . . .  So the verification is reasonable assurances for work, but in addition to that documentation for approved - - absences for approved leave as well as representational duties, which are documented.”  Ms. Gould agreed that the documentation required for representational duties essentially is the same whether the employee was in the office of was telecommuting.  Ms. Gould agreed that the last sentence in Section 1.2.4 of the Agency’s Telework Guide, “As a voluntary arrangement between employee and supervisor, either party may terminate the arrangement with notice.”, that Supplement 3, paragraph 2, expanded on the term “notice” as used in the Guide as follows:

2.  A telecommuter may terminate the telecommuting arrangement at any time.  In the case of unusual circumstances warranting involuntary termination of a Telework Agreement (i.e., other than at the request of the employee, the completion of the task(s) ahead of schedule, or the expiration of the agreement), Management agrees to give the employee and the local union five (5) days’ advance notice, or as soon as practicable, before termination.  This notice shall provide the rationale for terminating the Agreement.


*       *       *

Ms. Gould stated that, in her view, the Guide and the Supplement were consistent: “I think what Supplement 3 provides in Title [sic] 2 is a time frame, but it recognizes the fact more explicitly that there will be written notification.  I think written notification of any termination or any denial was something that would be understood.”

Ms. Gould, on cross-examination, did not agree that the negotiations got “bogged down or slowed down on telework, who could do it and couldn’t do it”.  According to Ms. Gould, “Not in terms of who could and who couldn’t, because there weren’t any perimeters that were put on who could or who couldn’t.  It was a blanket authority given to supervisors. . . If there was any contention it may have been trying to get specific positions named, but that was not the position that the group took.  There were no  - - there was no attempt to identify specific positions.  When we came for impact and implementation bargaining, there’s nothing in the policy that speaks to specific positions.  . . .”  Ms. Gould testified that she did not remember Ms. Pleasant stating that she was a full-time Union representative.  Ms. Gould testified that she was aware that there were full-time Union representatives.  Ms. Gould did not agree that Supplement 3, item no. 11, did not “specifically exclude 100 percent union reps from coverage”.  According to Ms. Gould:

There wasn’t a question of a hundred percenters.  This particular item was designed to ensure that union representatives could, in fact, telework, and that was the understanding that there wasn’t anything that precluded.  . . .  In fact, this particular statement, as I recall, was  - - I don’t know the appropriate word to use, but it was - - it didn’t have any impact one way or another.  It didn’t add or diminish what was already in place, but it just - - it was a clear statement that union representatives could, but there was nothing that addressed hundred percenters.

There was not an issue that came to the table, because if it were addressed as hundred percenters then we would have had to address the fact that hundred percent union representation would not be appropriate, because hundred percent union representation is a hundred percent excused activities, which are not regular work  - - which is not regular work, and that would have been the point that was brought out.  A neutral statement I guess is what you called it.  It didn’t have any impact.


*       *       *

According to Ms. Gould on cross-examination, there was no reason to consider 100 percent Union representatives, “because the understanding that came to the table and all of the work that had been done on this.”  Ms. Gould added:

This policy did not evolve overnight.  The pilot went on for an entire year in Denver.  From that, we developed a formal policy, and there had never been any question about representational time, either during the pilot, during the time of development of the policy, nor during the time of the I&I bargaining.  That question of 100 percent representation did not become an issue.

The fact that Dorothy, Dorothy Pleasant, mentioned she was 100 percent representation that didn’t have any bearing, because we all knew that.

So I’m not sure what bearing that had on anything or what it was expected to have had based on Perry’s statement.  I’m not sure what the intent was there.


*       *       *

Ms. Gould, on cross-examination, did not agree that there was a significant difference between the use of the term “duties” in the Agency’s Telework Guide and the use of the term “officially assigned duties” in the OPM Telework Guide.  Ms. Gould testified:

I think in part there is a reasonable expectation that the employees understand that duties are assigned duties  - - officially assigned duties.  If one were to ask an employee where would your duties be delineated, they would go to their position description.


*       *       *

Ms. Gould added, with respect to Union representatives and their “duties”:

. . .  But I think if you asked them what were their duties, they would know how their duties are  - - where their duties are delineated, as opposed to the union activities.  That would be a reasonable expectation, because they would have to know when to identify union activities on their biweekly records for official duties for union activities as opposed to official duties.  They have to make that distinction.


*       *       *

Ms. Gould testified, on cross-examination, that time spent in training constitutes “official time”, but training is not the performance of  “official duties” except under certain criteria set forth in CFR 410.  Ms. Gould testified that, when she had been asked by Mr. Mesewicz in May 2003 whether Union representatives could earn credit hours on official time, she had responded that they could not.  Ms. Gould stated that she had not been aware of the two memoranda from Labor Relations in 1991 and 1995.  She stated that she was not aware of any FLRA case law which held that Union representatives could use credit hours to conduct representational work.  Ms. Gould stated that her opinion was stated in the context of premium pay and credit hours and hours of work, as defined in the Flexible and Compressed Work Schedule Act.  Ms. Gould testified that she was responsible for premium pay considerations, not labor relations matters.

The Agency’s Rescission of the

Step 3 Grievance Decision
Barbara Edwards, the Deputy Assistant Secretary for Human Resource Management, and previously the Deputy Assistant Secretary for Resource Management, Associate Deputy Assistant Secretary for Resource Management, Director of Human Resources, Deputy Director of Human Resources, Director of the Labor and Employee Relations Division, Chief Labor Relations Branch, and Labor Relations Specialist, testified that she issued the memorandum, dated February 27, 2003, after she became aware from the Labor Relations staff of the Step 3 decision which granted Ms. Federoff’s grievance in which she requested approval of her application to telework;.  Ms. Edwards testified that she reviewed the Step 2 grievance decision and the case file.  Ms. Edwards asserted that the Step 2 decision was very clear insofar as it stated that it was inappropriate for an individual who is a 100 percent Union representative to telework because it is not the performance of official duties.  According to Ms. Edwards, Supplement 3, item no. 11, addresses the use of telework for Union representatives.  Ms. Edwards stated, “However, the intent of that is that a union representative can perform official HUD business while teleworking, not union representational duties.  Ms. Edwards testified that the responsibility for interpreting the HUD-AFGE Agreements has been in Labor Relations, which is intended to provide uniformity and consistency throughout the Department.  Headquarters Labor Relations has the responsibility for nationwide labor relations and field Labor Relations Specialists get their guidance for interpreting the Agreement from Headquarters Labor Relations.

Ms. Edwards testified, with regard to the Agency’s delegations of authority, which were in effect during the period in question, with regard to Delegation of Authority no. 90, the authority for signing at the national level for the overall Labor Relations is delegated to the Assistant Secretary for Administration, and through that position, to the Deputy Assistant Secretary for Human Resource Management, Ms. Edwards.  The Delegation for Office of Field Policy and Management, at item no. 90, is delegated to the same official.  There is no delegation to the Regional Director.  Ms. Edwards noted that the Step 3 official whose grievance decision was rescinded was a Regional Director.  According to Ms. Edwards, this means that the Regional Director does not have the authority to interpret the HUD/AFGE Agreement.  Ms. Edwards interpreted that to mean that she had the authority to rescind the Regional Director’s grievance decision.  Ms. Edwards stated that the decision of the Step 2 official, George Weidenfeller, was the Departmental decision.  Ms. Edwards stated that she was not aware of any other grievance decision having been rescinded.

On cross-examination, Ms. Edwards conceded that the Union’s Council President, Jim Harrell, by letter dated December 8, 1993, to Henry Cisneros, at that time the Secretary of HUD, opposed a proposed bureau system on the grounds that it would have an adverse effect on Labor Management relations in the field and state coordinators and Secretarial representatives would not have authority to resolve disputes in the field and only Headquarters personnel could mandate resolutions.  Ms. Edwards recalled that there was a meeting to discuss Council President Harrell’s letter and that either Ms. Edwards or a member of her staff urged moving authority from the field to Headquarters for Step 3 grievances and that, at some point, the decision was made by the Secretary to give authority to the field officials to make Step 3 grievance decisions, where such authority had been previously.  Ms. Edwards noted that the Step 3 Grievance Procedure in the Parties’ 1990 Agreement states that:

If the grievance is not settled at Step 2, the employee or Union representative, if any, may, within five (5) workdays of receipt of the written reply, forward the grievance to the designated Director of a Headquarters office, Regional Administrator, or Area Manager.  That person shall review and take appropriate action to attempt to settle the grievance and issue a final written decision within fifteen workdays after receipt of the matter from Step 2.  By mutual agreement of the parties, a meeting may be held at Step 3.


*       *       *

Ms. Edwards stated that Step 3 of the parties 1998 Agreement states, in relevant part:

If the grievance is not settled at Step 2, the employee or Union representative, if any, may, within seven (7) days of receipt of the written reply, forward the grievance to the Headquarters official designated in the Step 2 Decision.  In the Field, Region the Step 3 Deciding Official shall be the Secretary’s Representative, State or Area Coordinator.  That person shall review and take appropriate action to attempt to settle the grievance and issue a final written decision within twenty-five (25) days after receipt of the matter from Step 2.  By mutual agreement of the parties, a meeting may be held at Step 3.


*       *       *

On cross-examination, Ms. Edwards testified that the above-noted Delegations of Authority were established by the Agency in 2002 following realignment of Field Policy and Management, which, in part, restored some authority to the Regional Directors.  Ms. Edwards noted a memorandum from Mr. Mesewicz to the Union’s Council President, Ms. Federoff, dated September 24, 2002, “Operational Protocols”, which informed the Union about implementation of the Delegations of Authority to Regional Directors.  Ms. Edwards noted that there was no change in the grievance process.  Ms. Edwards also agreed that there were no provisions of Articles 18 and/or 22 of the Parties’ 1998 Agreement which removed authority for grievances from the Field.  Ms. Edwards also stated that she had no evidence that the Union was informed, with respect to the Delegations of Authority noted above, that there was any restriction on the authority or changed the authority of the Agency’s Step 3 grievance officials.  The Agency stipulated that the Delegation of Authority did not result in a change in authority for rendering Step 3 decisions from the Field to Headquarters.  Ms. Edwards added, however, that she still had the authority to overrule a decision which is inconsistent with case law or with the Agreement and that that does not have to be part of the negotiated grievance process.  According to Ms. Edwards, Labor Relations always had the authority to make sure that there is a consistency with the National Agreement, which is negotiated in Headquarters for the Department as a whole.  Ms. Edwards stated  - with regard to whether the authority was limited to before the issuance of a Step 3 decision or after the issuance of a decision - that she would not know what the decision was until it was issued.  If they rendered a decision which is inconsistent with case law or with the Agreement, she had authority to overrule it, as did the Deputy and the Secretary.  Ms. Edwards stated that the Step 3 official did not have the authority to render a decision which was inconsistent with case law or with the Agreement.  Ms. Edwards stated that she was not aware of any notice having been given to the Union on this matter, but claimed that it was common knowledge that the authority lies in Headquarters.  She stated that there was nothing in the Agreement which gave Headquarters the right to rescind a Step 3 decision, nor had it ever been bargained by the Parties.

On redirect, Ms. Edwards noted that the Memorandum, “Operational Protocols”, dated September 24, 2002, states, in relevant part:

II.  Personnel Management

Labor/Management Relations

Authority: The Regional Director manages and conducts labor/management relations.

The existing union contracts outline the requirements when formal actions are to be taken between management and the union.  The Regional Director or Field Office Director is responsible for overall labor/management relations in his/her office.  The Regional Director will take the lead on regional issues.  Issues or specific questions should be directed to the labor relations staff in Human Resources offices of the respective Administrative Service Center.  While the Assistant Secretary for Administration or his/her designee is responsible for national contract negotiations, at the local level the RD/FOD will conduct bargaining and communicate information to local union representatives in accordance with applicable union contracts. [See Departmental Delegation of Personnel Management Authorities.]


*       *       *

Ms. Edwards noted that the 1998 Agreement, at Article 3, Rights and Obligations of the Parties, Section 3.01, states, in relevant part:

Section 3.01 - Governing Authorities.  In the administration of all matters covered by this Agreement, the parties are governed by existing and future laws, existing Governmentwide regulations, and existing and future decisions of outside authorities binding on the department.


*       *       *

Ms. Edwards testified that, in her opinion, this language granted her the authority to overrule the Step 3 grievance decision in this case and to rescind it.

THE UNION’S POSITION
The Union’s position, as set forth in its post-Arbitration hearing brief, is summarized, as follows.  First, the Union asserts that Management does not have the right to overturn unilaterally a Step 3 decision favorable to the Grievant, Ms. Federoff.  The Union noted that, pursuant to the Arbitrator’s initial ruling the Agency has the burden of persuasion on this matter.  The Union notes that, pursuant to the Federal Labor-Management Relations Statute, at Section 7121, the grievance procedure is a mandatory subject of bargaining and, with narrow exceptions, it is the exclusive process for resolving workplace disputes.  Article 22 is silent with regard to a rescission by the Agency of a favorable Step 3 decision.  The Union asserts that there is no negotiated agreement for Management to reject a favorable Step 1, 2 or 3, Management decision.  The Union demonstrated that it had zealously protected the authority of the Step 3 officials to make decisions without interference from Headquarters.  Ms. Edwards testified that she was not aware of any other instance where Management had taken such action.  The Union maintains that Management cannot change the grievance procedure unilaterally.  The Union notes that Ms. Edwards based her decision to rescind the Step 3 decision on the grounds that the FLRA has held that management may refuse to honor a grievance settlement if it violates law, rule or regulation.  The Union notes that Ms. Edwards did not provide a case citation, but notes that the FLRA so held in Department of Defense Dependent Schools and Overseas Education Association, 50 FLRA 424 (1995) in which management had entered into a settlement agreement to resolve a grievance and the Director of Personnel in headquarters refused to recognize the settlement on the grounds that it was in conflict with the parties’ agreement and that the management representative was not authorized to enter into settlement.  The FLRA upheld the ALJ’s decision finding that, the Respondent did not take action in accordance with Section 7114( c) of the Statute to disapprove the settlement agreement within 30 days of its execution,” such that the agreement became binding.  The Union asserts that although that  case did not involve a grievance, the ALJ based his decision on the fact that the parties entered into a negotiated settlement agreement and the Union cites Title 5 U.S.C., Section 7114( c).  The Union states that a Step 3 Management decision is not equivalent to a negotiated settlement agreement.  Neither the Union nor the grievant is a party to a Step 3 Management decision, nor do they sign the Step 3 Management decision.  The Step 3 Management decision is a unilateral act.  According to the Union, although FLRA case law may support Management’s right to refuse to honor a grievance settlement if it violates law, rule or regulation, a Step 3 Management decision is not a negotiated settlement agreement.

The Union contends, with respect to Management’s presentation of the Office of Administration’s authority to approve negotiated agreements that that authority is delegated to Ms. Edwards, but that authority relates to the recognition of unions and the signing of nationally negotiated agreements.  The delegations of authority regarding Employee and Labor Relations matters, including item 90, are silent with respect to Management decisions in local grievances and they do not mention grievances.  Ms. Edwards testified that the delegations of authority did not change the Step 3 official’s authority to make decisions.

The Union points out that it presented evidence that it zealously has protected the authority of Step 3 Management officials to render decisions without interference from Headquarters.  Ms. Edwards testified that at some point the authority to decide Step 3 grievances was given to the field.  Ms. Edwards confirmed that the recent realignment of Field Policy and Management did not include notice to the Union of a change in authority to make Step 3 grievance decisions.  Ms. Edwards testified that the supplement on realignment did not take authority from the field for deciding grievances.  Ms. Edwards stated that there was nothing in the Parties’ Agreement which gave Headquarters the right to rescind a Step 3 decision.  It was never bargained by the Parties and Management never before had rescinded a Step 3 decision.  The Union asserts that nothing occurred which would have given the Union notice that Management believed they could rescind a Step 3 decision.  The Union contends that Management’s actions violate the “covenant of good faith” which prevents either party from doing anything which will have the effect of destroying or injuring the right of the other party to receive the fruits of the contract.  17A Am Jur 2d, Contracts, Section 380.

The Union contends that, assuming, arguendo, that Management can rescind a Step 3 Management decision favorable to the grievant, Management’s exercise of that right is restricted to rescissions based on violations of law, rule or regulation.  The Union notes that the Agreement is silent with regard to rescission of a favorable Step 3 Management decision.  The general rule in the Agreement, at Article 23, Section 23.10(2), is that the Arbitrator may not add to, subtract from, or modify any of the terms of the Agreement.  Nevertheless, the Union states that it recognizes that, under limited circumstances, a court may imply terms where the parties have failed to specify them.  17A Am Jur 2d Contracts, Section 379.  Any terms implied must be more than reasonable, they must be necessary.  Thus, the Union argues that, if Management is found to have the right to rescind a Step 3 Management decision, the Parties have failed to supply any terms for rescission.  Therefore, the Arbitrator may imply terms which are necessary to effectuate this right.  Because the Arbitrator is substituting his judgment for that of the parties, the terms should be as narrow as necessary to effectuate Management’s right.

The Union stated that it is not relying on the argument which it raised previously to the effect that 5 U.S.C. Section 7114( c) is not applicable to grievance decisions.  The Union asserts that, nonetheless, the case law regarding the rejection of negotiated agreements is illustrative.  The head of an agency, or his or her designee, may reject a negotiated agreement when it violates law, rule or regulation.  Agencies may not reject an agreement merely because they disagree with the terms of an otherwise lawful agreement.  To do so results in an unfair labor practice.  The Union asserts that it is not aware of any case law which affords Management the right to refuse to implement an otherwise lawful negotiated agreement.  Nor is the Union aware of any case law giving Management the right to rescind a Step 3 Management decision simply because they disagree with an otherwise lawful interpretation of the Parties’ CBA made by Management’s authorized agent.  To give Management this right would result in a violation of the covenant of good faith and have the effect of destroying the Union’s right to receive the fruits of the Agreement.  The Union contends that, if Management has the right to rescind a favorable Step 3 Management decision it may do so only: for violation of law, rule or regulation; the arbitrator may imply only those terms necessary and reasonable under the circumstances.  It would not be necessary or reasonable to imply a contract term giving Management the right to rescind a favorable Step 3 decision because they did not agree with an otherwise lawful interpretation of the Agreement.

 Also, the Union argues, it is unreasonable and unnecessary and unfair to set the burden of persuasion on the Union.  First, the Union claims that it is not aware of any law, rule or regulation which would prohibit the Parties from bargaining over the burden of proof were the Parties to negotiate a process for Management rescission of a Step 3 decision.  Second, the Union claims that the Union met its burden of persuasion at Step 3, which resulted in a favorable Management decision.  Third, traditionally, the Party seeking to change or who is appealing the decision of a lower level has the burden of establishing that that decision was in error.  Because the Arbitrator is supplying terms they should be as narrow as possible.

The Union claims that Management should have the burden of establishing that it is a violation of law, rule or regulation for Union officials to conduct representational activities while in telework status.  The Union notes that Ms. Edwards, in her Rescission memorandum, stated that she was adopting the rationale set forth in the Step 2 deciding officials grievance decision, which focused on the House Conference Report and FLRA case law interpreting official duties.  The Union notes that the Agency also presented evidence of the OPM’s Telework Guide and the guidance of the Agency’s telework experts.  The Union notes that the Agency did not rely on the statute itself, Public Law 106-346, at Section 359 [quoted above].  The Union notes that the Statute is silent regarding the use of official time by Union representatives while telecommuting.  The Union asserts that it presented evidence from Ms. Norton that the use of official time by Union representatives while telecommuting enhances employee performance and the efficiency of the service.

The Union asserts that, absent any statutory language prohibiting the use of official time while telecommuting, Management seeks to interpret such a prohibition from the House Conference Report.  The Union asserts that the House Conference Report shows no indication that any member of Congress, including members of the conference committee, gave any consideration to the question of Union representatives’ use of official time while teleworking.  Neither the words “Union” nor “official time” are mentioned in the Report.  Management is relying on the use of the term “officially assigned duties” in the Report.  The Union claims that it is “a stretch” to assume that the writer intended to address the narrow issue of official time without using the words official time.  The Union relies on the statement by the U. S. Supreme Court, in Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), “[e]xpressions of committees dealing with requests for appropriations cannot be equated with statutes enacted by Congress.”  Id. At 192 and 98 S. Ct. 2279, 2300.  The Union further cites the U. S. Court of Appeals for the Ninth Circuit, Libby Rod and Gun Club v. Poteat, 594 F. 2d 742, 746 (9th Cir. 1979), in which it stated that it was “hesitant . . . to interpret isolated remarks in committee hearings or reports as expressions of the intent or knowledge of Congress.”

The Union asserts that it is especially true that Management’s interpretation of the language in the Report regarding telework should not be equated with an act of Congress.  Neither the House nor the Senate bills sent to the Conference Committee included Section 359, which came from the Conference Committee.  There was no broad discussion in originating committees regarding Section 359, nor broad discussion in either chamber.  There is no evidence that the Report’s reference to “officially assigned duties,” much less Management’s interpretation of this to preclude official time, is an expression of the intent or knowledge of Congress.

In interpreting “officially assigned duties” from the House Conference Report, Management relies on FLRA case law.  The Step 2 Management decision adopted by Ms. Edwards, cites Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20 (1997), regarding the use of credit hours by Union representatives for official time.  The Union relies on NTEU Chapter 65 and Department of Treasury, IRS, 25 FLRA 373 (1987).  The Union notes that, in the Dept. of Defense case, the FLRA states that “the performance of representational activities does not constitute ‘work’ of the agency within the meaning of Section 7106 of the Statute.  This and other similar cases focus on the meaning of 5 U.S.C. Section 7106, not on the meaning of “work” for all other instances.  In each of these cases, Management is seeking to limit the right of Union representatives to use or negotiate for the use of official time by arguing that it impermissibly interferes with the reserved Management right to assign work.  Through these cases, the FLRA has precluded agencies from resorting to Section 7106 to defeat the right of Union representatives to official time.  The FLRA has interpreted the word “work” in relation to statutes other than Section 7106.  In the cited NTEU case, the FLRA found negotiable a proposal to allow Union representatives to earn credit hours while on official time.

The Union also noted that the FLRA has issued one decision involving an Arbitrator’s decision involving telework, AFGE, Local 3911 and EPA, 58 FLRA 101 (2002).  In that case, according to the Union, the FLRA upheld an arbitrator’s decision finding that the parties’ negotiated agreement was silent regarding Union representatives use of official time while teleworking.  The arbitrator in that proceeding found that the negotiated agreement specifically stated that Management was responsible for ensuring that employees performed only official EPA business while on a telework assignment.  The Union asserts that the FLRA, in upholding the arbitrator’s decision in favor of management, did not state that a proposal for Union representatives use of official time while teleworking would be non-negotiable or unlawful but only affirmed the arbitrator’s finding.

The Union notes that, at the Agency presented evidence regarding OPM’s guidance on telework.  The Union discounts the testimony of Ms. Gould interpreting the OPM Guide because Ms. Gould concededly was not aware of FLRA decisions.  The Union contends that the FLRA has held that OPM guidance is not binding on agencies.  AFGE, Local 158 and U. S. Department of Housing and Urban Development, 21 FLRA 781, at page 2 of 4 (1986).  The Union notes that the OPM Guide does not mention “official time” and provides no direct guidance on the use of official time.  The Union contends that, based on its review, permitting the use of official time while teleworking is not a violation of law, rule or regulation.

The Union argues next that, assuming arguendo that Management may overturn the lawful interpretation of their Step 3 Management representative and secure de novo review of the interpretation of the CBA, Supplement 3 permits the use of official time while teleworking.  The Union asserts that, while Management has bargained for the interpretation of the Agreement by their Step 3 Management representatives, the Union nevertheless believes that a review of Supplement 3 supports the Union’s argument that official time may be used while teleworking and contends that Management should bear the burden of proof to show the contrary.  The Union notes that Supplement 3 at item 11 states: “Union representatives are eligible to participate in the Telework program.”  The Union claims that this language neither is ambiguous or unclear.  Management creates ambiguity by seeking to add language in support of their interpretation, whereas the Unio’s interpretation requires no additional language.  The Union claims that, in fact or in effect, Management has attempted to add to the language of item 3 the phrase, “except for full time Union representatives.”  This language does not appear in Supplement 3.  The Union notes that it was agreed at the hearing that, at the time that the Parties negotiated Supplement 3, there were Union representatives on 100 percent official time.  The plain language of the Supplement does not exclude these Union representatives from participating in the telework program.  The Union takes issue with Ms. Edwards’ statement in her Rescission memorandum that item 11, “[a]lthough it authorizes telework for union representatives, Supplement 3 does not provide that union activities may be performed while teleworking.”  By that logic, according to the Union, since paragraph 11 does not provide that agency work may be performed by Union representatives while teleworking, Union representatives may conduct only union activity while teleworking.  The Union asserts that it does not need to add language to arrive at the meaning of item 11.  Since there are no exclusions set forth in the Supplement, all Union representatives, including 100 percent Union representatives are eligible.

The Union contends that its interpretation of Supplement 3, item 11, is reasonable pursuant to the Step 3 Management decision and by the Agency’s practice during the implementation of the telework program.  The Union asserts, as did Mr. Keogh, that Management’s position is not logical.  The Union claims that reasonable interpretation can be construed from the actions taken by persons interpreting and applying the Supplement, insofar as the record demonstrates that Managers and Union representatives in the field and in Headquarters interpreted the contract to permit the use of official time during telework.  Ms. Norton testified that she listed her Union representational activities in her application for telework and that her application was approved in Headquarters.  Ms. Norton claimed that a Labor Relations Specialist and numerous managers were aware of her use of official time while teleworking, as was the case for several other Agency officials: Eleanor Cheeks, Employee and Labor Relations Specialist;  Brian Noyes, Regional Director, Southeast Region;  Gregory King, Director Office of FHEO, Atlanta; Kelsey Harlow, Supervisor, Office of FHEO, Miami; and Candace Tapscott, Director, Office of FHEO, Miami.  This interpretation was used in other areas of the Agency, including the following Union officials who performed representational activities while teleworking:  Melba Lea Covey, Office of Housing and Union representatives in New York City, Columbus, Ohio, and Boston.  The Union asserts that it is not credible to assume that every one of these Managers, supervisors and employees and Union representatives do not possess reasonable intelligence.  Nor is it credible to ascribe to every one of them a lack of acquaintance with the use of official time and a lack of knowledge of the circumstances prior to and contemporaneous with the negotiation of the telework program regarding the use of official time by Union representatives.

The Union notes that the Union and Management presented conflicting testimony about the intent of the Parties at the table.  The Union asserts that, pursuant to 17A Am Jur 2d Section 338, “a contract is not rendered ambiguous simply because the parties do not agree on its proper construction or their intent upon executing the contract.”  Furthermore, the Union claims, Management’s testimony regarding their interpretation of, or intent, regarding official time is not credible.  The Union introduced testimony and documents demonstrating that the Parties will agree on an interpretation on the appropriate use of official time and Management will subsequently backtrack on that understanding.  Management is attempting to gain through Arbitration or through the rescission of the Step 3 grievance decision, that which they could not gain at the bargaining table.  The Union claims that the meaning of Supplement 3, item 11, is clear and unambiguous and the fact that the Parties do not agree on the events at the bargaining table does not make the language ambiguous.

The Union claims that Management violated 5 U.S.C. Section 7116 and Article 5 of the Agreement when the Agency unilaterally changed the telework arrangements of Union representatives approved for telework without notice to the union and an opportunity to bargain the change in working conditions.  The Union contends that the case law is clear that Management must bargain changes in working conditions, policies or practices.  This is true regardless of whether the policy or practice to be changed is lawful; even if the practice is unlawful, the Union retains the right to bargain appropriate arrangements in connection with the change.  Department of the Treasury, Customs Service, New Orleans and NTEU, Chapter 168, 38 FLRA 163 (1990).  With respect to subject matter bargaining, when Management relies on a theory of illegality to support their unilateral action to change the policy or practice, they take the risk that their theory is wrong.  Even if they act in good faith, if their theory is wrong, they act in violation of 5 U.S.C. 7116, GSA National Capital Region and AFGE Local 1733, 50 FLRA 728, page 3/19 (1995).

The Union requests, as a remedy, a determination that Management does not have the right to rescind a Step 3 Management grievance decision; reinstatement of the Step 3 Management decision; reinstatement of Union representative’s telework arrangements previously agreed to by Management; a determination that Management committed an unfair labor practice in violation of 5 U.S.C. Section 7116 and the Agreement at Article 5; and other relief as justified.

THE AGENCY’S POSITION

The Agency’s position, with respect to the issue regarding the rescission of Management’s Step 3 decision  -  which granted Ms. Federoff’s individual grievance and the remedy requested therein,  approval of her request as a Union representative performing Union duties 100 percent of her time  - is set forth in its post-Arbitration hearing brief, which is summarized, as follows.  The Agency acknowledges that it has the burden of demonstrating that it had the authority to rescind the Step 3 decision on Ms. Federoff’s grievance.  The Agency notes that the Agency’s Step 2 decision ruled against Ms. Federoff on the grounds that a 100 percent Union representative’s request to telework could not be approved because: Congress intended telework to be for the performance of “officially assigned duties”;  and the FLRA has held that Union representational duties are not “official duties.”  The Step 2 decision concluded that a Union representative who did not perform any “official duties” is not eligible to participate in the Agency’s Telework Program.  The Step 2 decision noted that Supplement 3 does not provide that Union activities may be performed while teleworking.  

The Agency further noted that the Step 3 deciding official for Ms. Federoff’s grievance chose to ignore the established prescriptions of statute and FLRA case law, as set forth in the Step 2 decision.  The Agency asserts that Mr. Keogh, the Step 2 deciding official, exceeded his delegated authority as a Management official and employed a personal interpretation of Supplement 3 which diametrically was opposed to the Department’s position.  The Agency contends that the Step 3 decision was brought to the attention of the Deputy Assistant Secretary for Human Resource Management, Barbara Edwards, who has the delegated authority to interpret the Agreement for the Department.  Ms. Edwards testified that, after she reviewed the record in the grievance, she was compelled to take the extraordinary step of rescission of the Step 3 grievance decision.  Ms. Edwards testified that this was the first occasion that the Department had to rescind a grievance decision.

The Agency notes that Ms. Edward’s memorandum, which rescinded the decision, adopted the reasoning of the Step 2 grievance official.  The rescission memorandum specified that the authority to administer the Agreement resides in the Office of Administration and it referred to the FLRA precedent, DLA, New Cumberland and AFGE, Local 2004, 50 FLRA No. 49 (1995), in which the FLRA held that a grievance settlement is unenforceable if it violates law, rule or regulation.  The record also establishes that the Agreement must be administered in accordance with governing authorities.  Accordingly, the Agency contends, the Deputy Assistant Secretary for Human Resource Management had the authority to rescind a “renegade” grievance decision.  The Agency notes that the Agreement, at Article 3, Section 3.01, requires the Agreement to be administered in accordance with governing authorities.  The Agency notes additionally that the Agreement is silent with respect to the circumstances under which a grievance decision may be overturned.  The Agency contends that Article 3, Section 3.01, constitutes the Agency’s authority to do so under the particular circumstances of this case.

With respect to the Grievance of the Parties, dated December 18, 2002, which protested Management’s direction, via an e-mail from Mr. Mesewicz dated November 20, 2003, that Union representatives may not engage in Union representational activities while in a telework status.  The Agency claims that the grievance would have merit only if a contrary past practice had been established which, the Agency argues, is not the case.  The Agency claims that the Union’s mere assertion, in the Grievance of the Parties, that Union representatives have completed HUD work and Union representational functions while in telework status cannot meet the test of establishing a past practice.  The Agency contends that, under arbitral precedent, strong proof is required to demonstrate the existence of a controlling practice, which is unequivocal, clearly enunciated and acted upon and readily ascertainable over a reasonable period of time as a fixed and established practice accepted by both parties.

The Agency asserts that the record reflects that only seven Union representatives performed Union representational duties while in a telework status.  The Agency noted six of them as, Sherry Norton, Melba Lea Covey, Brenda Blaise, Jim Polito, Everett Rothschild, and Salvatore Viola.  The Agency claimed that the Union has scores of Union representatives with Union time allocations under the Agreement.  The Agency asserts that a mere seven of so many representatives falls far short of meeting past practice criteria.  The Agency argues that there is no evidence presented that the Agency official with primary responsibility for the Agency’s Telework Program, Ms. Gould, had any knowledge that representational duties were being performed by teleworkers.  Ms. Gould testified that Union representational duties cannot be performed while teleworking because they are not officially assigned duties.  The Agency concedes that the Union’s Council President, Ms. Federoff, mentioned to the Agency’s Deputy Director of Labor and Employee Relations Division, Mr. Mesewicz, that Union representatives were performing official time activities on telework status.  The Agency argues, however, that that statement does not support a finding of a past practice.  Mr. Mesewicz testified that he did not want to create labor/management strife by investigating the Union 

Council President’s remarks and he testified that, when Management realized that the performance of Union official time duties while teleworking was prohibited, he took prompt steps to rectify matters.  The Agency claims that these facts fail to establish a binding past practice to permit the performance of Union representational duties in a telework status.  According to the Agency, assuming arguendo that a past practice was established, the Agency had no obligation to bargain prior to its discontinuance, since it was illegal.  Region III, Social Security Administration and AFGE, National Council of Field Operations Locals, 17 FLRA No. 128 (1985).   The Agency asserts, therefore, that it cannot be found that the Agency violated either the Agreement or the FSLMR, as alleged in the Grievance of the Parties.  The Agency adds that, at no time has the Union submitted bargaining proposals in response to Management’s November 20, 2003, e-mail message.

DISCUSSI0N
The Arbitrator concludes, for the following reasons, that the Agency’s rescission of the Step 3 grievance official’s decision regarding Ms. Federoff’s individual grievance  - in which she requested the approval of her application to telework as a 100 percent Union representative  - was appropriate under the limited circumstances involved in this proceeding.  The Arbitrator finds that the Union has not demonstrated that there exists under Supplement 3 of the Agreement, or applicable law, OPM Telework Guide, Agency Telework Program, or decisional authority, a right for Union representatives to perform Union representational activities on telework status.  The Arbitrator finds that the Union has not established that there was a controlling past practice at the national level which required the Agency to negotiate before terminating those instances where local supervisors had approved the performance of Union representational duties for certain Union representatives on telework status.  For all of the reasons discussed below, the Arbitrator concludes that Ms. Federoff’s individual grievance and the Grievance of the Parties must be denied in all respects.

The Agency’s Rescission of the

Step 3Grievance Decision
The Arbitrator concludes, preliminarily, in the particular circumstances presented in the individual grievance of Ms. Federoff,  that the Agency’s action in rescinding the Step 3 grievance official’s granting of the grievance and requested remedy  - approval of Ms. Federoff’s request to telework as a 100 percent Union representative  - was appropriate, but only to the extent discussed herein.  The Arbitrator notes that the Agency in this case  has not claimed to have a broad right to review, at the national/headquarters level, the grievance decisions of a regional official in the field after such decision has issued.  With regard to the contractual authority to decide Step 3 grievances, the Arbitrator notes that the Agreement, at Article 22, Section 22.13, Step 3, states, in relevant part:

If the grievance is not settled at Step 2, the employee or Union representative, if any, may, within seven (7) days of receipt of the written reply, forward the grievance to the Headquarters official designated in the Step 2 Decision.  In the Field, the Step 3 Deciding Official shall be the Secretary’s Representative, State or Area Coordinator.  That person shall review and take appropriate action to attempt to settle the grievance and issue a final written decision  within twenty-five (25) days after receipt of the matter from Step 2.  By mutual agreement of the parties, a meeting may be held at Step 3. [Emphasis supplied.]


*       *       *

There is no dispute by the Agency that there is no Agency delegation of authority which alters this contractual delegation of authority to the Step 3 grievance official in the field.  Further, the Union presented unrebutted evidence that the Labor Relations Division in headquarters in the early 1990s had sought to change the distribution of authority for making Step 3 grievance determinations from the field to headquarters, that the Union vigorously had protested such a change to the Agency’s Director at that time, Henry Cisneros, and that, subsequently, the Agency left the authority to decide grievances raised by employees in the field to the contractually designated Management officials in the field.  Thereafter, successive collective bargaining agreements have been negotiated which have continued to vest the authority to make such Step 3 grievance decisions in the contractually- designated Management officials in the field.  The Agency, furthermore, concedes that, never before has headquarters overruled a Step 3 grievance decision by a contractually-designated Management official in the field.  This history, in the Arbitrator’s judgment, requires the Agency’s current claim of the right to overrule the contractually designated Management official in the field, who has decided a grievance pursuant to his contractually designated authority, to be reviewed with the highest degree of scrutiny.  Further, the Agency bears the burden of persuasion that such right exists and that it was exercised properly.

In this regard, the Arbitrator recognizes the Agency’s reliance on the Agreement, at Article 3, Rights and Obligations of the Parties, at Section 3.01 - Governing Authorities, which states:

Section 3.01 - Governing Authorities.  In the administration of all matters covered by this Agreement, the parties are governed by existing and future laws, existing Governmentwide regulations, and existing and future decisions of outside authorities binding on the Department.


*       *       *

The Arbitrator also notes that there is no mechanism contained in the Agreement, either in Article 3, nor in Articles 22 and 23, the Grievance and Arbitration provisions respectively, setting forth the manner in which the Agency may carry out this contractual mandate to act in conformity with laws, regulations and decisional authority.  Ms. Edwards’ testimony was unrebutted that the responsibility for interpreting the HUD AFGE Agreement for the Agency historically has been in the Labor Relations Division to provide uniformity and consistency throughout the Department.  The Arbitrator notes that, in this case, the Deputy Director had acted, by e-mail memorandum dated November 6, 2002, with regard to the Agency’s position regarding the proper application of the Telework Program to Union representatives performing Union representational activities on telework status, by stating that it was inappropriate and, to the extent it had been approved by supervisors in the field, such approval was to cease.  The Arbitrator notes that, despite the subsequent decision by the Step 2 Management official in the field which was consistent with this directive from Labor Relations, the Step 3 Management official disagreed with the reasoning set forth in the Step 2 decision.  The Step 3 deciding official, without acknowledging the Labor Relations directive or otherwise indicating why he was not subject to the terms of such directive, acted inconsistently with that controlling directive as well.

While, in the normal course, the Step 3 deciding official has the right to exercise discretion and to make a determination different than that made by the Step 2 deciding official, the Arbitrator finds that the Agency had a proper basis for concluding that the Step 3 official had exceeded his authority in deciding the grievance in a manner which was inconsistent with the recently issued Labor Relations directive which directly was in point on a matter which involved the proper interpretation of the national Agreement, the law, government wide regulation or guidance and decisional law, all of which Agency positions properly are subject to determination by Labor Relations, not the individual field officials.

 The Arbitrator, in this case, finds that the action taken by Labor Relations necessarily turns on the question of whether the position taken by Labor Relations is correct that the Step 3 official had failed to follow an interpretation and application of a provision of the national agreement, law, rule or regulation, which previously had been determined by Labor Relations.  The Arbitrator need not decide in this case whether the same conclusion would be warranted if Labor Relations objected to the interpretation taken by the Step 3 deciding official in circumstances in which Labor Relations had not previously issued a directive on the subject which the Step 3 official failed to follow.  The Arbitrator further finds that the Agency’s action turns on whether its interpretation is correct that the position taken by the Step 3 official was inconsistent with the terms of the Agreement, law rule or regulation.  The Arbitrator, for reasons discussed below, agrees with the Agency’s interpretation of  Supplement 3, the law, the OPM Telework Guide, the Agency’s Telework Program, and finds  - contrary to the position of the Step 3 grievance official  -  that no right for Union representatives to perform Union representational activities while in telework status has been established.

 Given the particular circumstances involved in this case, the Arbitrator finds that the Agency had a proper basis for voiding the action of the Step 3 deciding official for the reasons relied upon by the Agency in Ms. Edwards’ Rescission Memorandum.  The Arbitrator emphasizes that this conclusion is intended to have a very narrow application and should be an extremely  rare exception to the normal course of processing grievances in the field.  The Arbitrator’s decision is not intended to constitute a broad or general authority for post-Step 3 review/action by Labor Relations of Step 3 grievance decisions in the field.  The right to exercise discretion to decide grievances, which the Agreement vests in the Step 3 official, must be respected for the grievance system to function properly.

Accordingly, based on all of the above considerations, the Agency’s reliance on the Step 2 deciding official’s rationale for denying Ms. Federoff’s request for approval of her request as a 100 percent Union representative to telework, and thereby to perform Union representational activities only on telework, is found appropriate.

The Performance of Union

Representational Duties on Telework Status
The Arbitrator notes that the concept of teleworking by Agency personnel, and indeed, by Federal government personnel was something new in the 1990s and was not a modification of an existing program.  The Federal government was establishing a new program of telework which the OPM discussed in detail in its Guide.  The OPM Guide, on the one hand, encourages broad use of the new telework program, for the reasons discussed therein, and it encourages supervisors, who will be making the decision  - under the plan of a particular agency  - to consider every employee for telework and to not exclude categories of employees automatically.  The OPM Guide provides that supervisors are to identify “eligible positions and employees” and requires supervisors to set performance expectations and parameters for telework arrangements and to monitor productivity.  In the Arbitrator’s judgement, the OPM Telework Guide, which is the statement of the agency mandated by Congress to establish and review telework programs in the Federal government, necessarily intended to limit the type of work performed in telework status to the performance of official agency duties.  There is no express intention, nor is there any necessary implication, that the performance of Union representational duties while in telework status is appropriate or permitted.

The OPM Telework Guide sets forth the following definition of telework in Part I of the OPM Guide: 

Telework: Definitions

Telework - also referred to as telecommuting, flexiwork, and flexiplace - is an alternative work arrangement for employees to conduct all or some of their work away from the primary workplace.  This concept can be applied to a variety of work experiences.  The work location might be a residence, a telecenter (described later in this document), an office closer to the employee’s residence, or another acceptable location.  The telework schedule may be fixed or episodic.

Managers and supervisors are key players in the telework process.  They set the parameters of the telework arrangement and define telework for their organizations.  Studies show that clear guidance and direction increase the chances of success for telework programs.

Public Law 106-346 (FY 2001) Department of Transportation and Related Agencies Appropriations Act), Section 359 states that, “Each executive agency shall establish a policy under which eligible employees of the agency may participate in telecommuting to the extent possible without diminished employee performance.” The law defines telecommuting as “any arrangement in which an employee regularly performs officially assigned duties at home or other work sites geographically convenient to the residence of the employee,” and eligible employee as “any satisfactorily performing employee of the agency whose job may typically be performed at least one day per week at an alternative workplace.”

[Underlined emphasis supplied.]


*       *       *

Alternative Worksites

An employee who teleworks can perform work duties at home or at another worksite away from the primary office.  These locations constitute alternative worksites.  They can be in the employee’s home, a telecenter, or another location where there is connectivity to the primary office site and there is an office setting conducive to accomplishing work requirements.  The focus should be on providing worksites at locations that reduce employee commuting time and inconvenience while allowing employees to accomplish their work effectively.


*       *       *

The Arbitrator notes that Public Law 106-346, Department of Transportation and Related Agencies - Appropriations, states, at Section 359: “Each executive agency shall establish a policy under which eligible employees of the agency may participate in telecommuting to the maximum extent possible without diminished employee performance.  Not later than 6 months after the date of the enactment of this Act, the Director of the Office of Personnel Management shall provide that the requirements of this section are applied to 25 percent of the Federal workforce, and to an additional 25 percent of such workforce each year thereafter.”  The Arbitrator further notes that the above-emphasized portion of the definition of Telework set forth in the OPM Guide, which states, without citation, “[t]he law defines telecommuting” provides the above-quoted definition which is identical to that set forth in the House Report. 106-490 Committee of Conference - “Making Appropriations for the Department of Transportation and Related Agencies for the Fiscal Year Ending September 30, 2001, and For Other Purposes”, at Title III, General Provisions, as relevant at Section 359, which states:

Sec. 359 establishes a program to reduce traffic congestion that will allow eligible employees of federal agencies to participate in telecommuting to the maximum extent possible without diminished employee performance.  Within one year, the Office of Personnel Management shall evaluate the effectiveness of the program and report to Congress.  Each agency participating in the program shall develop criteria to be used in implementing such a policy and ensure that managerial, logistical, organizational, or other barriers to full implementation and successful functioning of the policy are removed.  Each agency should also provide for adequate administrative, human resources, technical, and logistical support for carrying out the policy.  Telecommuting refers to any arrangement in which an employee regularly performs officially assigned duties at home or other work site geographically convenient to the residence of the employee.  Eligible employees mean any satisfactorily performing employee of the agency whose job may typically be performed at least one day per week.  The House and Senate proposed no similar provision. [Emphasis supplied.]

Thus,  the OPM’s statement in the section of the OPM Guide “Telework: Definitions” that “[t]he law defines” is not accurate, i.e., since there is no such statement in the Public Law 106-346, at Section 359.  Nevertheless, in the Arbitrator’s judgement, it is evident that the OPM  - in carrying out its Congressionally mandated authority to develop and support a Federal telework program  -  has adopted the definition set forth above which it quoted in relevant part as limiting “telecommuting” to an arrangement in which “an employee performs officially assigned duties at home or other work site”.    The Guide, as discussed below contains several references to matters which necessarily imply the limiting of telework status for the performance of official duties only.  On the other hand, the Union has not identified any express, nor any necessarily implied, provision in the law, in the legislative history or in the OPM Guide  which in any way states or indicates a legislative or regulatory intent to apply this new concept of telework to an individual who is performing Union representational duties in telework status, as opposed to an employee, including a Union representative, who is performing the official duties of his or her agency position while in telework status. 

The Arbitrator notes that the Agency relied upon the decision of the FLRA, in which it took the position that the performance of Union representational duties is distinct from the performance of “official agency duties.”  See Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20 (June 12, 1997).  The FLRA stated therein:

The Authority has specifically addressed in two different contexts the relationship between the work of an agency and an employee’s performance of representational activities under section 7131(d) of the Statute.  In both, the Authority determined that the performance of representational activities does not constitute the “work” of the agency within the meaning of section 7106 of the Statute.


*       *       *

The Office of Personnel Management (OPM) has also addressed the connection between the work of an agency and performance of representational activities under section 7131(d).  In revising part 430 (Performance Management) of title 5 of the Code of Federal Regulations, OPM rejected a suggestion that union officials be granted presumptive ratings of “fully successful.”  60 Fed. Reg. 43,937 (1995).  OPM concluded that it would be inappropriate to include the performance of representational activities in an appraisal of employee job performance.  OPM explained that the appraisal of an employee must be based solely on the performance of work, duties, and responsibilities that accomplish the agency mission and for which the employee is accountable to the employing agency.


*       *       *

Although the Union has identified one context, earning credit hours, in which the performance of Union representational duties on official time has not been excluded from the calculation of credit hours, the Arbitrator is not persuaded that that holding should be considered in any way to be controlling of the result in the instant case.  Thus, it is evident from the above definition, that not only “who”  - i.e., general classes of employees  -  may telework is important but, of equal or greater importance, is the nature of the “work” such individuals would be performing while in telework status.  In this regard, the OPM’s position that  the performance of “official duties” is required for the telework status necessarily precludes the performance of Union representational duties and there is nothing stated in the OPM Guide, or necessarily to be implied therein, which suggests that a contrary conclusion would be appropriate.

 The OPM Guide Section III. Overcoming Supervisory Challenges, “Employee Suitability and Selecting Employees”,  states, in relevant part:   “As a starting point, you, the supervisor, should view all positions and employees as eligible for telework.”   While supervisors thereby are encouraged to consider all employees, which, as here relevant would included Union representatives, no matter what their Agency job, the supervisors still are required under the OPM Guide to evaluate carefully the particular duties to be performed while in telework status.  That is, there follows in the OPM Guide, Section III, “Position Suitability”, which states, in relevant part: “Initially, a particular position may not appear to be compatible with a telework arrangement; however, if the position is broken down into individual tasks, you may be able to identify tasks that could be accomplished in a telework setting.  Work suitability depends on job content, rather than job title, type of appointment, or work schedule.” 

 The Arbitrator notes that, it may well be the case that, as a general matter, the types of individual duties which Union representatives perform when they perform Union representational activities, arguably are of the type of job functions which would meet the description of duties which would be “feasible” for telework:   

Telework is feasible for (1) work that requires thinking and writing, such as data analysis, reviewing grants or cases, and writing regulations, decisions, or reports; (2) telephone-intensive tasks, such as setting up a conference, obtaining information, and contacting customers; and (3) computer-oriented tasks, such as programming, data entry, and word processing. . . .




*       *       *

Because the particular Union representational duties, considered alone, reasonably could be considered to fall within the generic type of duties which lend themselves to performance while in telework status  - which representational duties often are performed independently outside the immediate observation, and necessarily without the direct supervision, of supervisors  - supervisors in the Agency’s field offices apparently were willing to permit Union representatives to perform Union representational duties while in telework status.  Such supervisors, however, failed to consider or to apply the other supervisory requirements set forth in the OPM Telework Guide, i.e., supervisory monitoring and control of the work performed by the employee while teleworking.  Under the telework program envisioned by the OPM, which is mandated by Congress with establishing the Federal telework program, supervisory monitoring and control of the employee in telework status are important and necessary aspects of the telework program which  encourages supervisors to help  the new telework program to be successful, while maintaining supervisory control over the work performed and measuring and evaluating the work product.  These are not to be optional requirements but are fundamental aspects of the program.

The Arbitrator fins it evident that the OPM  -  when it drafted the OPM Guide in a manner which intended to be consistent with the statement of “the law” which OPM adopted as the definition of telecommuting  -  did not contemplate Union representational duties being performed by Union representatives on telework status.  Thus, Section V.  Performance Appraisal, “How Will Performance Appraisal be Different?”, states, in relevant part:

V.  Performance Appraisal

How Will Performance Appraisal be Different?

There should be no discernable difference between managing the performance of a teleworker and managing the employee who works at the main office.  The processes for managing the performance of all employees should include:

· planning work and setting expectations,

· monitoring performance,

· developing employee skills,

· appraising performance,

· recognizing employees for their accomplishments.


*       *       *

It is evident that each of these types of supervisory functions is relevant to an employee  - including a Union representative  - who is performing “official duties” of the Agency while on telework, but would have no relevance or applicability to Union representatives who are performing representational activities on telework.  The telework program, as the word telework implies, is not limited to how employees are to be paid or how they are to record their time for the purpose of being paid but, rather, how they are to perform their “work”.  The Union’s position focuses solely or primarily on the class of employees eligible for telework, but affords insufficient significance to the nature of the duties to be performed.

Thus, in the Arbitrator’s judgement, there is nothing in the law, the legislative history which expressly was followed by OPM in drafting the Guide, or in the OPM Guide itself, which states in so many words, or by necessary implication, that it was intended by Congress or by the OPM which was carrying out the Congressional mandate to establish the telework program, that  telework was to be made applicable to Union representatives performing Union representational work while in telework status.  To the contrary, as stated in the quoted passages of the OPM Guide, there is an expressed  intent to have telework applicable to the performance of the agency’s “officially assigned duties” which “official duties” are subject to planning, monitoring, developing skills,  appraising and recognizing employees for accomplishments, by supervisors who are responsible under the OPM Guide for deciding initially which employees, performing which duties, are to be offered the opportunity to telework and, thereafter, are to be afforded the opportunity to continue to telework.

Nor is there anything in the Agency’s own Telework Program, which was discussed with the Union before it was instituted address in any way the matter of Union representatives performing representational duties while in telework status.    The Arbitrator notes, in this regard, for example, that that the Memorandum for All OGC Employees, Subject: The Office of General Counsel Telework Program, dated February 14, 2000, pursuant to which Ms. Federoff applied for telework status, states, in relevant part:


*       *       *

Telework is a management approved work option that allows an employee an opportunity to perform duties during the established regular/flexible work hours at alternative work sites during an agreed portion of the work week. . . .


*       *       *

While participation in these options is not an entitlement, and each particular request is subject to management’s approval, I strongly encourage managers to consider employee requests/preferences and to work with employees to identify appropriate alternatives.  In evaluating employees’ formal requests, managers must always keep in mind the needs of the overall office, the functions of the specific division or office, and the need to assure that client needs are served. . . .

. . .  Each request to telecommute shall include the following:

From the supervisor:

· Description of the task(s) and related performance measurements (qualitative and quantitative)

· Methods of monitoring work flow and client needs
[Emphasis supplied.]


*       *       *

The Telework Program in the OGC Office states that telework is a “management approved work option that allows an employee an opportunity to perform duties”.  To the extent that there is any ambiguity about the nature of the “duties” to be performed, that ambiguity is eliminated by the statement of the requirements for the supervisor, which includes “[d]escription of the task(s) and related performance measurements (qualitative and quantitative) and “methods of monitoring work flow and client needs.”  Neither of these supervisory functions would have any application to the performance by a Union representative of Union representational activities on telework status.  These supervisory functions are consistent with the requirements for Federal telework programs set forth in the OPM Guide, as discussed above.  The Union has not indicated any language in the OGC Telework Program which authorizes supervisors to approve telework status for employees without including these supervisory functions as a necessary part of the telework agreement.

In this regard, the Arbitrator does not agree with the Union’s argument that, since, Supplement 3, item 11, states that “Union representatives are eligible to participate in the Telework program” and there is no express exclusion of 100 percent Union representatives, it necessarily follows that all Union representatives, including those on 100 percent official time, are  eligible.  The Union’s position on this point, overlooks the requirement that the particular duties performed and the need for supervisory control over the performance of such duties.  The Arbitrator notes that the  Memorandum for All OGC Employees, Subject: The Office of General Counsel Telework Program, pursuant to which Ms. Federoff applied for telework status  - which document is not challenged directly herein as improper, invalid or illegal under the Agreement, law, rule or regulation  -  sets forth the need for supervisory consideration of the particular duties performed and the need for review of performance, including quantity and quality and methods of monitoring work flow and client needs.  The Union has not explained how the performance of Union representational duties would be subject to these supervisory controls or what language in the OGC memorandum exempts them from such requirements.

Based on this record, the Arbitrator does not consider it to be a self evident proposition  -  as suggested by the Union  -  that telework was intended   -  by Congress, by the OPM, or by the Parties in developing the Agency’s telework program, to permit Union representatives to perform Union representational duties while in telework status.  There is no such evidence with respect to the development of, and/or experience under, the Agency’s Telework pilot programs, by the Agency’s jointly developed  Telework Program, or  by the Parties during negotiations for Supplement 3  -  to be made available to Union representatives to perform Union representational work while in telework status.  There is no evidence in the record of any discussion on this specific issue when the Parties were preparing the pilot program, when they jointly were developing the Telework Program document, or when they were conducting the negotiation of Supplement 3.  Indeed, with regard to the nature of the work to be performed on telework.  Although Mr. Casper testified that the Parties talked, in general about the performance of “duties” or “functions”, he did not testify that there were any discussions on the specific point at issue in this case, whether Union representatives were to be permitted to perform representational duties while in telework status  .Ms. Lewis and Ms. Gould each testified that there were no discussions concerning Union representatives performing Union representational duties while in telework status.

In the Arbitrator’s judgment, with regard to the discussion during the negotiation of Supplement 3, there appears to have been concerns expressed by the Union that it be made clear to the supervisors who were to carry out the Telework Program that Union representatives were not to be excluded automatically from the Telework Program by virtue of their status as Union representatives.  Those expressed concerns, however, which resulted in the inclusion of item 11 in Supplement 3, do not also constitute an intent by the Union  -  much less an acknowledgment of, and/or agreement by, the Agency  -  to permit Union representatives to perform Union representational work while on telework status.  There were no discussions on that key point.  It may well be that the Union noted during the negotiations that certain individuals were 100 percent Union representatives, but there is no evidence that this was followed by a discussion of the Union’s  unstated implication that, therefore, a 100 percent Union representative would be permitted to perform Union representational duties while in telework status.  There is no evidence that Management acknowledged in any way the Union’s “unstated implication”, and there is no evidence that Management agreed with it.

The Arbitrator finds that the above review of the 1998 negotiations for Supplement 3 are devoid of any evidence that either Party directly raised  the issue of Union representatives performing Union representational duties while in telework status.  Both Mr. Casper and Ms. Gould testified that, had this issue been raised directly, each would have sought to negotiate a provision which would have set forth their( mutually inconsistent) understandings concerning the propriety (or lack thereof) of having Union representatives perform union representation duties while in telework status.

The rule in contract interpretation is to afford ambiguous language  -  such as that in item 11 of Supplement 3 with regard to whether the statement that Union representatives “are eligible to participate in the Telework program” also means that they have the right to perform Union representational activities while in telework status  - a meaning which makes the Agreement valid and lawful.  The Union’s proposed interpretation would have the opposite effect.

 The Arbitrator finds on this record that the absence of any direct discussion of this issue and the absence of any provision in Supplement 3 which directly addresses this issue are consistent with the Parties” experience in jointly developing the telework pilot program and the Agency’s Telework Program documents.  There is no evidence that there was any discussion about Union representatives performing Union duties while teleworking at any stage of the development of the Agency’s Telework Program.  The Arbitrator does not consider that, as the Union urges herein, this record constitutes a proper basis for a holding that the statement in item 11 of Supplement 3, “Union representatives are eligible to participate in the Telework Program.”, necessarily was intended by both Parties to constitute their mutual understanding that  Union representatives thereby were to be authorized to perform Union representational activities while in telework status.  As noted, both Parties agree that that specific issue was not raised during the negotiation of Supplement 3, nor was it discussed during the negotiations.  Both agree that, at least, item 11 was intended to ensure that Union representatives were not excluded from consideration automatically.  To the extent that Mr. Casper and the other Union negotiators had a different, broader understanding of what they unilaterally intended, there is no probative evidence that their unilateral understanding that this language also meant that Union representatives could perform Union representational duties on telework status ever was communicated, as a specific issue, or agreed to by the Management representatives.

 The Arbitrator finds, based on the testimony of Ms. Gould and Ms. Lewis, Management’s representatives proceeded during the negotiations based on their understanding that telework was limited to the performance of official Agency duties, not Union representational duties, which Management understanding was consistent with the stated definition of telework and the various requirements of the telework program which are set forth in the OPM Guide, as discussed above.  As noted, the Agency’s understanding also was consistent with the experience of the Parties during the pilot programs and during the discussions for the development of the Telework Program guide: there is no evidence that at any time during the proceedings which resulted in the Telework Program that the Union ever  raised as an issue making the performance of Union representational duties appropriate while in a telework status.  Nor is there anything set forth in Article 7, “Union Representation and Official Time”, Sections 7.01 and 7.02 [quoted above], which expressly states, or necessarily implies, that any of the representational functions which are to be performed on official time may be performed while in a telework status.

The Arbitrator is not persuaded by the Union’s position herein, that  the performance of Union representational duties by Union representatives automatically is covered by the Telework Program unless there is language in the Program or Supplement which specifically excludes such coverage.  In the Arbitrator’s judgment, the new telework program was explained by OPM in its Telework Guide in terms which unmistakably tied telework program to the performance of official duties, see the above discussion, and in no way indicated that the performance of Union representational duties were intended to be covered.  The OPM Guide even quoted what it understood to be the law  - without regard to whether it correctly identified the quoted language as “the law” as opposed to legislative history  -  as limiting the work to be performed while on telework status to “official duties”.  The Union has not identified any language in law, rule, regulation or decisional authority, which expressly affords Union representatives the right to perform Union representational duties while teleworking.  Given this background, the Arbitrator finds no proper basis to agree with the Union’s position that Union representatives are entitled to perform Union representational work unless there is express language excluding them from doing so.  Nor did the Step 3 deciding official explain how he determined that these requirements in the OGC Telework Program were not applicable to the request to telework of a 100 percent official time Union representative.  Rather, Mr. Keogh, without stating the basis for his having done so, elected not to consider or apply these requirements to Ms. Federoff’s request.

The rule in contract interpretation is to afford ambiguous language  -  such as that in item 11 of Supplement 3 with regard to whether the statement that Union representatives “are eligible to participate in the Telework program” also means that they have the right to perform Union representational activities while in telework status  - a meaning which makes the Agreement valid and lawful.  The Union’s proposed interpretation would have the opposite effect.

The Alleged Practice
The Arbitrator agrees with the Union’s position that, one a past practice is established, Management cannot change or eliminate that practice unilaterally, but first must bargain with the Union.  The Arbitrator finds herein, for the reasons discussed above, that while  the performance of Union representational duties while in telework status is not required by the Agreement, and is contrary to the law as interpreted in the OPM’s Guide and in the Agency’s Telework Program, there is some question whether the fact that certain Union representatives in the field were permitted to perform Union representational duties while in telework status is “illegal”, since the statute which established the program does not prohibit directly, or even discuss, the performance of Union representational duties while in telework status.  The Arbitrator is not persuaded, however, that the Union has established that there was an applicable controlling past practice pursuant to which those Union representatives were permitted for some significant period to perform Union representational duties.  For this reason, the Arbitrator is not persuaded that the Agency’s unilateral discontinuance of the situation in which some supervisors in the field had authorized telework for Union representatives to perform Union representational duties was an unfair labor practice or a violation of the mid-term bargaining obligations in the Parties Agreement at Article 5, which states, in relevant part:

Section 5.01 - Mid-Term Changes at the National Level.  During the term of this Agreement, Management shall transmit to the Union its proposed changes relating to personnel policies, practices, and general conditions of employment.  The parties agree that it is in the interest of the Government, the public and the parties to negotiate in good faith in order to facilitate the negotiation process.

Section 5.02 - Ground Rules for Mid-Term Negotiations at the National Level.  During the term of this Agreement, Management shall transmit to the Union its proposed changes relating to personnel policies, practices, and general conditions of employment.  These notices of proposed Management change shall be referred to the Union in accordance with the following procedures:


*       *       *

The above mid-term bargaining obligation “at the National Level” applies to “proposed changes relating to personnel policies, practices and general conditions of employment.”  The change announced by Mr. Mesewicz with regard to the direction to stop granting approval to Union representatives to perform Union representational activities on telework status, which action was taken at the national level by Mr. Mesewicz, did not involve a change by the Agency at the National level of its interpretation of Supplement 3, item 11, i.e., whether it permitted or required Union representatives to be approved to perform Union representational activities on telework status, which interpretation at the National level had not been previously announced and was not clear.  There was no prior “personnel policy” at the National level which stated expressly or by necessary implication that Union representatives, under the Agency’s Telework Program, had the right to perform representational duties while teleworking.  Thus, there was no change of any such “personnel policy.”

The Arbitrator also is not persuaded that the Union has demonstrated that there were “practices” at the National-level which were changed by Mr. Mesewicz’s action.  Thus, the Arbitrator is not persuaded that the Union has demonstrated that there was an established, controlling past practice at the National level which permitted Union representatives to perform Union representational duties while on telework status and which required the Agency to engage in negotiations before eliminating such practice.  The Arbitrator notes that  the Union has demonstrated, without rebuttal by the Agency, that there were several Union representatives who had been authorized by their supervisors to perform Union representational duties and/or Agency duties while in telework status.  These Union representatives each filled out the required documents which included  accounting for their performance of Union representational functions.  There is no doubt that the supervisors in the field who supervised these Union representatives were aware of, and approved, the performance of Union representational work on telework status and that there also was approval of the applications in Headquarters.

In this case, however, the Union is not asserting a practice at each separate location but rather, is claiming an Agency-wide practice applicable to all Union representatives represented by the National Council of HUD Locals.  Supplement 3, to the Parties’ Agreement, was negotiated at the National level.  The Agency has demonstrated that the authority to interpret and apply the Agreement at the National level is delegated in item no. 90, as is relevant, to Ms. Edwards, as the Deputy Assistant Secretary for Human Resource Management.  The Agency had developed the Agency’s Telework Program documents in conjunction with the Union and had developed the telework pilot program in conjunction with the Union and, as discussed above, there is no evidence that the either the pilot telework program or the Agency’s Telework Program documents specifically authorized the performance of Union representational duties while in telework status and there was no agreement by Agency representatives to that effect during the negotiation of Supplement 3.  There is no other probative evidence that the Agency, at the National/Headquarters level, knowingly approved of having Union representatives perform Union representational duties while in telework status.  Thus, there is no demonstrated agreement to, or acquiescence in, at the National/Headquarters level of such a “practice”.  The Arbitrator is not persuaded that the individual approval of the request of a few Union representatives to perform representational duties while in telework status, in the absence of a requirement that such approval be granted in the Agreement, law, rule or regulation, and in the face of indicia that such approval is not appropriate under the law and OPM Guidance and Agency program documents, if not necessarily illegal, constituted the establishment of a “general condition of employment,” within the meaning of Article 5.

The Arbitrator is not persuaded that Management’s decision, by means of Mr. Mesewicz’s e-mail message dated November 6 [20], 2002, to have supervisors in the field cease authorizing the performance of Union representational duties by Union representatives while on telework status was precluded by an established controlling past practice which could not be eliminated prior to notice and bargaining.  The Arbitrator is not persuaded that the Agency at the National/Headquarters level, at which there was delegated authority,  has been shown to have been aware of, or to have acquiesced in, a practice at the national level applicable to all regional employees subject to the Agreement and Supplement 3 therein.  For the above-stated reasons, the Arbitrator is not persuaded that the Union has demonstrated that the Agency violated Supplement 3, item 11, when it terminated the local authorizations of telework for the performance of Union representational activities.

The Arbitrator notes that there was some delay between the notification by Ms. Federoff to Mr. Mesewicz that there were Union representatives performing representational duties while on telework status and the action taken by Mr. Mesewicz.  This is not a case where the Union has alleged that the Union representatives, who continued to perform Union representational activities on telework even after the issuance of Mr. Mesewicz’s e-mail memorandum, were harmed or prejudiced by the delay.  The Arbitrator, in all of the circumstances, does not find that the delay, during which the Agency reviewed the situation and determined its position, was unreasonable or constituted an acquiescence in the alleged local level “practices” or thereby converted these local level authorizations into a controlling national practice.  For there to be a practice, there must be knowing acquiescence by both Parties.  Here, as noted, at the National level, from the time that the Agency was made aware of the situation, the Agency took no positive action which arguably indicated an acquiescence, and the inaction was caused by the review of the situation and formulation of policy which resulted, some months later, in the directive to the field to terminate approval of telework for representational activities.  Without regard to whether such a showing constitutes a condition precedent to a remedial bargaining order to correct an Agency failure to bargain over a mid-term change of a personnel policy, practice or general condition of employment, the Union has not identified any individual Union representative who had been performing representational duties while on approved telework status who suffered any harm by the discontinuance of such arrangement. 

The Arbitrator notes that the FLRA in AFGE, Local 3911 and U. S. EPA, 58 FLRA No. 20 (September 19, 2002), did not find improper the interpretation by the arbitrator therein of the collective bargaining agreement in which it was found that the agency’s denial of a 100 percent official time Union representative to telework did not limit in any way his ability to leave his work station for representational purposes and therefore did not violate that collective bargaining agreement.  In the instant case, although there is no express provision which requires the performance of official duties only while teleworking, the Arbitrator, as discussed above, concludes that the law, the OPM Guide and the Agency’s telework program documents all necessarily are based on that concept insofar as the program, as it was explained by OPM and as it has been developed by the Agency for the most part jointly with the Union, includes requirements that supervisors maintain control and review of employee performance, both qualitatively and quantitatively, while in telework status, which is incompatible with the performance of Union representational duties and there is no express statement or necessary implication that the Federal telework program was intended to be applicable to the performance of Union representational functions.


AWARD
The Union’s protest of the Agency’s rescission of the Step 3 grievance official’s granting the individual grievance of Council President Federoff, is denied.  The Union’s Grievance of the Parties, protesting, as an unfair labor practice under the FLMRA and as a violation of Article 5 of the Agreement, the Agency’s discontinuance of the performance of Union representational duties while in telework status, is denied.

Joseph M. Sharnoff

Arbitrator

Decided:
February 23, 2004

Oakton, Virginia

