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Summary


This arbitration springs from two events:  Management’s unilateral change in the telework arrangements of Union representatives approved for telework;  and Management’s rescission of a Step 3 Management decision favorable to the grievant.  Each of these events is the subject of a separate grievance that the Parties have agreed to group for the purpose of a single arbitration.

The approved telework arrangements included the use of official time to conduct representational activity by Union representatives while teleworking.  The Step 3 Management decision similarly permitted the use of official time to conduct representational activity by a Union representative while teleworking.  

Management changed the approved telework arrangements and rescinded the Step 3 Management decision based upon their allegation that use of official time while teleworking is a violation of the Parties’ Collective Bargaining Agreement (CBA), law, rule and regulation.  

The Union believes, however, that the issues extend beyond those alleged by Management.  The issues include whether Management has the right to unilaterally change working conditions and whether they have the right to rescind a favorable Step 3 Management decision.  Furthermore, if they have such rights, what are the parameters within which they must exercise such rights?

These are issues of first impression.  With regard to the rescission of the favorable Step 3 Management decision, this is a matter of grave importance to the Union, going to the very heart of a mandatory subject of bargaining that by statute must be “fair and simple.”  

The Union seeks reinstatement of the approved telework agreements and the favorable Step 3 Management decision.

Issues


Although Management would like to simplify the issues to one, focusing on the use of official time while teleworking, the Union believes that the actions taken by Management with regard to these two grievances result in several issues.  Essentially, the Union challenges Management’s assertion that they have the right to act unilaterally.  Answering this question sets up a series of “if then” questions to be resolved.  The Union believes the following questions need to be answered in this arbitration:

1.  Does Management have the right to unilaterally overturn a Step 3 Management decision favorable to the grievant?

a.  If yes, what are the parameters to Management’s exercise of this right?

(i) does Management assume the burden of proof?

(ii)      is Management limited to allegations of violations of law?

(A)  if Management is not limited to allegations of violation of law, did Management violate the HUD/AFGE Agreement at Supplement 3, paragraph 11, by restricting Union officials’ use of official time while teleworking?

(B)  is it a violation of law for Union officials to conduct representational work while teleworking? 

2.  Did Management violate 5 U.S.C. Section 7116 and Article 5 of the CBA when they unilaterally changed the telework arrangements of Union representatives approved for telework without notice to the union and an opportunity to bargain the change in working conditions?

Relevant Portions of the Collective Bargaining Agreement

Article 5 Mid-Term Bargaining:

Section 5.01 – Mid-Term Changes at the National Level.   During the term of this Agreement, Management shall transmit to the Union its proposed changes relating to the personnel policies, practices, and general conditions of employment. . . ..

Section 5.04 – Information to the Union on Mid-Term Changes.  The following information, if available, shall be included in the notices of proposed Management mid-term changes at the National, Geographic Area or local level. . . ..

(1)  Change in a policy or past practice.

(a) Copy or statement of the current policy or practice.

(b) A statement of the reason(s) for the change.

(c) A copy or statement of the proposed new policy or practice.

.

.

.



Article 22 Grievance Procedures:

Section 22.12 – Employee Grievances. 
.
.
.

Step 3

If the grievance is not settled at Step 2, the employee or Union representative, if any, may, within seven (7) days of receipt of the written reply, forward the grievance to the Headquarters official designated in the Step 2 Decision.  In the Field, the Step 3 Deciding Official shall be the Secretary’s Representative, State, or Area Coordinator.  That person shall review and take appropriate action to attempt to settle the grievance and issue a final written decision within twenty-five (25) days after receipt of the matter from Step 2.  . . .

Section 22.13 – Arbitration.  Any matter not resolved in the prior steps of this procedure may be referred to arbitration by the grieving party (Union or Management only) in accordance with Article 23. . . ..

Article 23 Arbitration:

Section 23.01 – General.  If a grievance remains unresolved despite efforts to resolve the matter under the negotiated grievance procedure, arbitration may be invoked by the grieving party, i.e., the Union or Management. . . ..

Section 23.10 – Authority of the Arbitrator.


.
.
.

(2) The arbitrator shall not have authority to add to, subtract from, or modify any of the terms of this Agreement, or any supplement thereto. . . ..

Supplement 3 Telework Program.

1. Management agrees that each request to participate in the telework program will be fairly and equally considered.  Supervisors shall not discriminate for or against any employee with respect to the approval/disapproval, or with respect to termination of a telecommuting agreement.

.

.

.

       11.   Union representatives are eligible to participate in the Telework program.

Supplement 39 Operating Protocols.

18. Labor-Management Relations.  While the Assistant Secretary for Administration or his/her designee is responsible for national contract negotiations, at the local level the RD/FOD [Regional Director/Field Office Director] will conduct bargaining and communicate information to local representatives in accordance with applicable union contracts.

.

.

.

22. Grievance Procedure.  In accordance with Article 22 of the Agreement, management agrees that a management official may not serve as a deciding official in more than one step of the grievance procedure.

Statement of the Facts


On June 3, 2003, Arbitrator Joseph Sharnoff issued a preliminary decision on certain threshold issues presented by the Parties.  With one exception, the Union stipulates to the facts as set forth in that June 3 preliminary decision and restates them below;  they are followed by a reference to the June 3 preliminary decision and any relevant documentation submitted at arbitration.  There are additional facts that were not raised in the threshold issues, but are important nonetheless.  They are set forth below and referenced accordingly.  


In January 1998, the Parties negotiated the implementation of a telework program at HUD.  The negotiated agreement is set forth in Supplement 3 to the CBA.  (Joint document 2, or J-2.)


From 2000 to present, Union representatives have been conducting representational activity, including the use of official time, while teleworking.  The Union presented evidence that Management was aware of this.  (Testimony of Sherry Norton at pages 41-59;  see in particular page 42 lines 9-22, page 46 line 6 to page 47 line 7, page 48 lines 7-9, page 54 lines 5-11, and page 57 line 9 to page 59 line 9.  Testimony of Carolyn Federoff at page 68 line 12 to page 70 line 2, and page 71 line 8 through page 72 line 8.  See also Union documents 1 through 4, or U-1, U-2, U-3 and U-4.)


A grievance was filed by Carolyn Federoff, dated August 30, 2002, which stated:

By memorandum dated March 29, 2002, I submitted a completed application for the Office of General Counsel’s Telework Program.  I have neither been approved or denied, though I have been advised by the Regional Counsel that the matter is under consideration in Headquarters.

The grievance sought, as a remedy, to have Ms. Federoff’s application for telework approved.”  (June 3, 2003 preliminary decision, and J-4.)


The Step 2 Official, George L. Weidenfeller, Deputy General Counsel, CA, by Memorandum dated November 21, 2002, denied the grievance, on the basis that Ms. Federoff was a Union official who spent 100 percent of her time performing Union duties which, he argued, under relevant FLRA decision authority, was not the performance of “officially assigned duties” which may be performed at home by teleworking such that Ms. Federoff was not eligible for this program.  Mr. Weidenfeller also argued that a different result was not required by Supplement 3 of the Parties’ Collective Bargaining Agreement because, although it authorizes telework for Union representatives, it does not provide that Union activities may be performed while teleworking.  (June 3, 2003 preliminary decision, and J-8.)

By Memorandum dated December 18, 2002, Ms. Federoff filed a Grievance of the Parties “Restrictions on Union Officials use of Telework” which she submitted to Priscilla Lewis, Acting Chief, Labor Relations Branch.  This grievance asserts that the Agency violated the Parties’’ Agreement and law.  The grievance noted that Supplement 3, paragraph 11, states:  “Union representatives are eligible to participate in the Telework program.”  The grievance noted that Union representatives had been participating in the Telework program for several years and have completed both HUD work and Union representational functions.  The grievance argued that, if the Agency did not believe that Supplement 3 covers Union representational activity while teleworking, the Agency is in violation of Article 5 of the Agreement, regarding mid-term bargaining on changes in personnel policies, practices and general conditions of employment and 5 U.S.C. 7116.  (June 3, 2003 preliminary decision, and J-10.)

The June 3, 2003, preliminary decision states that “thereafter” the grievance was appealed to Step 3.  However, the written documents indicate that Ms. Federoff elevated her individual grievance to Step 3 on December 4, 2002.  (J-9.)  The remainder of the statement of fact set forth in the June 3, 2003, preliminary decision is correct:  The Step 3 Deciding Official, Kevin Keogh, Regional director, by Memorandum, dated January 22, 2003, granted the grievance.  Mr. Keogh stated that he was not convinced that the definition of telecommuting should be interpreted to prohibit Ms. Federoff from performing Union activities on telework.  Mr. Keogh noted that, although Ms. Federoff spends 100 percent of her time on Union activities, she still is a HUD employee and is paid a salary by the Agency and is eligible for employee benefits including life and health insurance, annual and sick leave, etc.  Mr. Keogh added, with regard to the Step 2 Decision concerning Supplement 3 of the Parties’ Agreement, that his examination of this provision indicates that union representatives are eligible to participate in the Telework Program, with no caveats.  He noted that the Union presented evidence that Union representatives were performing Union duties while on telework until recently ordered by Management to stop this practice.  He granted the grievance and the requested remedy.  (June 3, 2003 preliminary decision, and J-11.)

Having not received a response to the Grievance of the Parties filed by the Union on December 18, 2002, the Union sent Management a notice of intent to seek arbitration.  The notice is dated February 20, 2003.  (J-12.)

Subsequent [to Regional Director Keogh’s Step 3 decision in the individual grievance], a Memorandum entitled “Rescission of Grievance Decision” was issued by Barbara Edwards, Deputy Assistant Secretary for Human Resources Management, AR, dated February 27, 2003.  Ms. Edwards stated therein that:  she had reviewed Mr. Keogh’s Step 3 Decision and found it void as contrary to the Telework Statute, FLRA case law and the HUD/AFGE Agreement;  and she had adopted the Step 2 Decision.  Ms. Edwards stated therein:  “In so finding, I note that Departmental authority to administer the Agreement resides in the Office of Administration.  Accordingly, the Department will not implement the subject decision, and the grievant’s telework request is denied.”  Ms. Edwards asserted, with respect to the Union’s presentation of evidence that Union officials had been performing Union duties while teleworking, that Management, when it discovered this practice, ordered it stopped because it was contrary to the Statute, FLRA case law and the Parties’ Agreement.  Ms. Edwards claimed that, since FLRA case law holds that Management may refuse to honor a grievance settlement if it violates law, rule or regulation, she found the grievance to be void and therefore unenforceable.  (June 3, 2003 preliminary decision, and J-13.)

Mr. [Norman] Mesewicz, [Deputy Director, Labor and Employee Relations Division] by Memorandum, dated March 11, 2003, to Ms. Federoff, stated, with regard to her memorandum dated February 20, 2003, that the issues raised by the Union are not arbitrable.  (June 3, 2003 preliminary decision.)   Subsequently, the Parties agreed that by combining the matters for arbitration, both matters could proceed to arbitration.  Consequently, the Joint Documents do not include a copy of this March 11, 2003, memorandum, and neither Party submitted it separately.  The matter of arbitrability of the Grievance of the Parties is not before the arbitrator.

The Union, by Memorandum dated March 14, 2003, from Jim Polito, President, AFGE Local 3258, stated that the Union had received the memorandum from Ms. Edwards and that the Union was invoking its right to Arbitrate this matter.  Mr. Polito stated:  “We do note that the HUD/AFGE contract does not provide, per se, for such an eventuality, i.e. a settlement at Step 3 brings any matter to closure.  We have, however, consulted appropriate FLRA case law and believe that this option remains at our discretion.”  (June 3, 2003 preliminary decision, and J-14.)

By Memorandum, dated March 24, 2003, from Ms. Federoff to Mr. Mesewicz, the Union proposed, pursuant to Section 22.16 of the HUD/AFGE Agreement, to combine for the purpose of arbitration consideration of the Grievance of the Parties of same subject dated December 18, 2002, and the repudiation of the Step 3 decision in [the] individual grievance dated August 26, 2002.  (June 3, 2003 preliminary decision, and J-15.)

A prehearing conference call was conducted regarding threshold issues on May 13, 2003.  Arbitrator Sharnoff’s June 3, 2003 preliminary decision states:  Ms. Federoff, in the conference call, presented several arguments with regard to the Agency’s rescission of the Step 3 grievance decision which granted Ms. Federoff’s individual grievance.  Without addressing or resolving each of the arguments presented by Ms. Federoff, or the counter arguments advanced by Mr. Mesewicz, the Arbitrator hereby reserves ruling on these procedural issues until the case is presented on the merits and the issues are fully briefed.  In this regard, the Arbitrator notes that, while the arguments presented refer only to the propriety of Ms. Edwards’ rescission of the Step 3 Decision on the individual grievance, a resolution of that procedural issue would not necessarily resolve the merits of the combined Group Grievance.  Accordingly, since that grievance must be heard on the merits, the Arbitrator will reserve ruling on the procedural issues concerning the rescission of the individual grievance until after the entire matter is heard.  (June 3, 2003 preliminary decision.)

The Agency bears the burden of persuasion and proceeding first with respect to the propriety of its rescission of the Step 3 Decision on the individual grievance . . ., which issues will be considered as threshold procedural issues before deciding the merits.  The Union bears the burden of persuasion and of proceeding first with regard to the merits of both grievances (to the extent that the merits will be decided in either or both grievances).  (June 3, 2003 preliminary decision.)

Argument

1. Management does not have the right to unilaterally overturn a Step 3 Management decision favorable to a grievant.

The Union believes that Management does not have the right to unilaterally overturn a Step 3 Management decision favorable to the grievant.  In the Arbitrator’s preliminary decision dated June 3, 2003, the Arbitrator decided that Management bears the burden of persuasion on this matter.  

Pursuant to the Federal Service Labor-Management Relations Statute at Section 7121, a grievance procedure is a mandatory subject of bargaining.  With narrow exceptions, it is the exclusive process for resolving workplace disputes.  The CBA sets forth the Parties’ grievance procedure at Article 22.  It is silent with regard to a rescission of a Step 3 decision.  There is no negotiated agreement for Management to reject a favorable Step 1, 2 or 3 Management decision. Through documents and cross-examination of Management’s witness, Ms. Barbara Edwards, the Union introduced evidence that it has zealously protected the authority of Step 3 officials to make decisions without interference from Headquarters.  Testifying for Management, Ms. Edwards testified that she was unaware of any other occasion when a grievance decision was rescinded.  (Edwards at page 153, lines 9-13.)  Management cannot unilaterally change the negotiated grievance procedure to allow for an opportunity to rescind a Step 3 Management decision favorable to the grievant.

In her rescission memorandum dated February 27, 2003, Ms. Edwards writes “the FLRA holds that management may refuse to honor a grievance settlement if it violates law, rule or regulation . . ..”  Ms. Edwards, however, does not provide a case citation.  

We are aware of cases involving the rescission of settlement agreements resolving grievances.  For example, in Department of Defense Dependents Schools and Overseas Education Association, 50 FLRA 424 (1995), Management entered into a settlement agreement resolving a grievance.  The Director of Personnel in Headquarters refused to recognize the settlement agreement, arguing that it was in conflict with the parties’ agreement and that the Management representative was not authorized to enter into settlement.

The Administrative Law Judge found that “because the Respondent [Management] did not take action in accordance with Section 7114(c) of the Statute to disapprove the settlement agreement within 30 days of its execution, the agreement became binding . . ..”  The FLRA upheld the ALJ’s decision.  (DDDS at page 2 of 5.)


Although the case does involve a grievance, we believe the ALJ based his decision on the fact that the parties entered into a negotiated settlement agreement.  Title 5 of the United States Code at Section 7114(c) states:

(1) An agreement between any agency and an exclusive representative shall be subject to approval by the head of the agency.

(2) The head of the agency shall approve the agreement within 30 days from the date the agreement is executed if the agreement is in accordance with the provisions of this chapter and any other applicable law, rule or regulation (unless the agency has granted an exception to the provision).

(3) If the head of the agency does not approve or disapprove the agreement within the 30-day period, the agreement shall take effect and shall be binding on the agency and the exclusive representative subject to the provision of this chapter and any other applicable law, rule, or regulation.

A Step 3 Management decision is not equivalent to a negotiated settlement agreement.  Neither the Union nor the grievant is a party to a Step 3 Management decision, nor do they sign the Step 3 Management decision.  The Step 3 Management decision is a unilateral act.  


Although FLRA case law may support Management’s right to refuse to honor a grievance settlement if it violates law, rule or regulation, a Step 3 Management decision is not a negotiated settlement agreement.

Similarly, Management has introduced evidence concerning the Office of Administration’s authority to approve negotiated agreements.  Ms. Edwards testified with regard to Management Document 5 (M-5) at number 90 that this authority is delegated to her.  (See Edwards' testimony at page 149 line 7 to page 150 line 7.)  Number 90 addresses the recognition of unions and the signing of “nationally negotiated agreements.”  It is silent with regard to Management decisions in local grievances.  In fact, nowhere in the Office of Administration Delegations of Authority regarding Employee and Labor Relations (numbers 86-90) is the word “grievance” found.
  Ms. Edwards testified on cross-examination that the Delegations of Authority did not change the authority of Step 3 officials to make decisions.  (Edwards at page 177 lines 20-22.)  

The Union introduced evidence that they have zealously protected the authority of Step 3 Management officials to render decisions without interference from Headquarters.  In a review of the history of the grievance procedure and Step 3 authority, Ms. Edwards testified on cross examination, “at some point, the Step 3 grievance decision was—the authority was given to the field to make Step 3.”  (Edwards testimony at page 161 lines 7-9.)  In response to a question comparing the current CBA to the immediate past CBA with regard to the delegation of authority to the field, Ms. Edwards responded:  “The delegation is there in the grievance procedure in the contract.  I don’t know if I would go so far as to say it is strengthened.  It is there.”  (Edwards at page 166 line 20 to page 167 line 1.)

Ms. Edwards further testified on cross-examination that in a recent realignment of Field Policy and Management, there was no notice to the Union of a change in authority to issue Step 3 grievance decisions.  (Edwards at pages 170-172, particularly page 172 lines 1-12.)  Further, Ms. Edwards testified that the negotiated Supplement for the realignment did not take authority from the field for grievances.  (Edwards at page 174, line 1-18.)

On cross examination, Ms. Edwards testified that, to her knowledge:  there is nothing in the CBA giving Headquarters the right to rescind a Step 3 decision;  it has never been bargained by the parties;  Management has never before rescinded a Step 3 decision;  and therefore nothing had occurred which would have given the Union notice that Management believed they could rescind a Step 3 decision.  (Edwards at page 180 lines 4-20.)

Management’s actions violate the “covenant of good faith” which prevents either party from doing “anything which will have the effect of destroying or injuring the right of the other party to receive the fruits of the contract.”  (17A Am Jur 2d, Section 380.)   The fruits of the Parties’ CBA include Step 3 Management decisions favorable to the grievant.  Management does not have the right to rescind the Step 3 Management decision.

2. Assuming, arguendo, that Management can rescind a Step 3 Management decision favorable to the grievant, Management’s exercise of this right is restricted to rescissions based on violations of law, rule or regulation.  Allowing Management to revisit the favorable interpretation of the Parties’ CBA by the Step 3 Management Official would be unnecessary and unreasonable.  Further, Management retains the burden of persuasion that the Step 3 Management decision violates law, rule or regulation.

Ms. Edwards testified on cross-examination that the CBA is silent with regard to rescission of a favorable Step 3 Management decision.  The general rule, restated in the CBA at Section 23.10(2), is that an arbitrator may not add to, subtract from, or modify any of the terms of a collective bargaining agreement.

Nonetheless, there is recognition that under limited circumstances, a court may imply terms where the parties have failed to specify them.  American Jurisprudence 2d edition under Contracts at Section 379 states, “when the parties to . . . a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.”  But it goes on to state that the terms to be implied must be more than reasonable—they must be necessary.

If Management has the right to rescind a Step 3 Management decision, the Parties have failed to supply any terms for rescission.  Therefore, the arbitrator may imply terms which are necessary to effectuate this right.  Because the arbitrator is substituting his judgment for the judgment of the parties, the terms should be as narrow as necessary to effectuate Management’s right.  It may be necessary to imply terms providing for rescission of Step 3 Management decisions that violate law, rule or regulation.  It would be wholly unnecessary to imply terms providing for a rescission of lawful interpretations of the CBA made by Step 3 Management Officials.

In the prehearing conference call, the Union argued that if Management had a right to rescind, Management must do so within 30 days of the Step 3 Management decision, pursuant to 5 U.S.C. Section 7114(c).  As discussed above, after rereading the relevant case law, the Union is of the opinion that 5 U.S.C. Section 7114(c) is not applicable to grievance decisions.  Nonetheless, the case law regarding the rejection of negotiated agreements is illustrative.

The head of an agency, or his or her designee, may reject a negotiated agreement when it violates law, rule or regulation.  Agencies may not reject an agreement merely because they disagree with the terms of an otherwise lawful agreement.  To do so results in an unfair labor practice.  The DC Court of Appeals in Association of Civilian Technicians, Montana Air Chapter No. 29 v. Federal Labor Relations Authority, 22 F.3d 1150 (1994), discussed agency head approval:

The plain language of the statute provides that the agency head “shall” approve an executed agreement “if the agreement is in accordance with the provisions of . . . applicable law, rule or regulation.”  5 USC Section 7114(c)(2).  The word “shall” generally indicates a command that admits of no discretion on the part of the person instructed to carry out the directive.  [Citation deleted.]  So here, too, the statute clearly orders that unless the agreement is unlawful or in violation of a rule or regulation, the head of an agency shall approve the agreement and permit it to go into effect.  The agency head, then, is not given free reign to prune collective bargaining agreements where local negotiators have come to legally viable arrangements.  (Id. at 1153.  Emphasis added.)

 We are not aware of any case law giving Management the right to refuse to implement an otherwise lawful negotiated agreement.  Similarly, we are not aware of any case law giving Management the right to rescind a favorable Step 3 Management decision simply because they disagree with an otherwise lawful interpretation of the Parties’ CBA made by Management’s authorized agent.  To give Management this right would result in a violation of the covenant of good faith, and have the effect of destroying the Union’s right to receive the fruits of the CBA—namely lawful interpretations of the contract by Step 3 Management Officials that favor the grievant.

If Management has the right to rescind a favorable Step 3 Management decision:  1) it can only be for violation of law, rule or regulation;  and 2) the arbitrator may imply only terms that are necessary and reasonable under the circumstances.  It would not be necessary or reasonable to imply a contract term giving Management the right to rescind a favorable Step 3 decision because they did not agree with an otherwise lawful interpretation of the CBA.  As with negotiated agreements, they should not be permitted to prune Step 3 decisions that they do not like.  

Similarly, it is unreasonable, unnecessary and unfair to set the burden of persuasion on the Union.  First, we know of no law, rule or regulation that would prohibit the parties from bargaining over the burden of proof were the parties to negotiate a process for Management rescission of a Step 3 decision.  Second, the Union met its burden of persuasion at Step 3, resulting in a favorable Management decision.  Third, traditionally, the party seeking to change or who is appealing the decision of a lower level has the burden of establishing that the decision was in error.  Because the arbitrator is supplying terms where the parties have not negotiated them, the terms should be as narrow as necessary.  Management should have the burden of proving that Union representative use of official time while teleworking is a violation of law, rule or regulation.

3.    It is not a violation of law, rule or regulation for Union officials to conduct representational work while telecommuting.


In the rescission memorandum, Ms. Edwards advises that she is adopting the Step 2 decision.  With regard to law, rule and regulation, the Step 2 decision focused on the House Conference Report regarding telework and FLRA case law interpreting official duties.  Additionally, Management introduced evidence during the arbitration regarding the Office of Personnel Management’s guidance regarding telework and the guidance of HUD’s experts.  After review of these, we continue to believe that Management has failed to establish that the use of official time while teleworking is a violation of law, rule or regulation.


Interestingly, Management does not rely upon the statute itself.  The law in question is part of the Department of Transportation and Related Agencies’ Appropriation, Public Law 106-346.  It states at Section 359, in full:

Each Executive Agency shall establish a policy under which eligible employees of the agency may participate in telecommuting to the maximum extent possible without diminished employee performance.  Not later than 6 months after the date of the enactment of this Act, the director of the Office of Personnel Management shall provide that the requirements of this section are applied to 25 percent of the Federal workforce, and to an additional 25 percent of such workforce each year thereafter.  (M-4.)

The statute is silent regarding use of official time by Union representatives while telecommuting.  Additionally, the Union introduced evidence that use of official time by Union representatives while telecommuting enhances employee performance and the efficiency of the service.  (Testimony of Sherry Norton at page 53 lines 2-20.)


Absent any statutory language prohibiting the use of official time while telecommuting, Management seeks to interpret such a prohibition from the House Conference Report.  The House Conference Report shows no indication that any member of Congress, including the members of the conference committee, gave any consideration to the question of Union representatives’ use of official time while teleworking.  Neither the words “Union” nor “official time” are mentioned in the Report.  Management is relying upon the use of the term “officially assigned duties” in the Report.  It is a stretch to assume that the writer intended to address the narrow issue of official time without using the words official time.  Regardless, as stated by the Supreme Court in Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), “[e]xpressions of committees dealing with requests for appropriations cannot be equated with statutes enacted by Congress.”  Id. at 192; and 98 S.Ct. 2279, 2300.  Moreover, in reliance on TVA, the United States Court of Appeals for the Ninth Circuit stated that is was “hesitant . . . to interpret isolated remarks in committee hearings or reports as expressions of the intent or knowledge of Congress.”  Libby Rod and Gun Club v. Poteat, 594 F.2d 742, 746 (9th Cir. 1979).  


It is especially true that Management’s interpretation of the language in the report regarding telework should not be equated with an act of Congress.  Neither the House nor the Senate bills sent to the conference committee included Section 359;  Section 359 came from the conference committee.  There was no broad discussion in originating committees regarding Section 359, nor broad discussion in either chamber.  There is no evidence that the report’s reference to “officially assigned duties,” much less Management’s interpretation of this to preclude official time, is an expression of the intent or knowledge of Congress.   


In interpreting “officially assigned duties” from the House Conference Report, Management relies on FLRA case law.  The Step 2 Management decision adopted by Ms. Edwards cites Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20, (1997).  A review of this case shows that it is distinguishable.  A case with a closer fact pattern remains NTEU Chapter 65 and Department of Treasury, IRS, 25 FLRA 373 (1987) regarding the use of credit hours by Union representatives for official time.


In the AAFES case, the FLRA states that “the performance of representational activities does not constitute “work” of the agency with the meaning of Section 7106 of the Statute” (at page 4 of 6).  This and other similar cases focus on the meaning of 5 U.S.C. Section 7106, not on the meaning of the word “work” for all other instances.  In each of these cases, Management is seeking to limit the right of Union representatives to use or negotiate for the use of official time by arguing that it impermissibly interferes with the reserved Management right to assign work.  Through these cases, the FLRA has precluded agencies from resorting to Section 7106 to defeat the right of Union representatives to official time.


The FLRA has interpreted the word “work” in relation to statutes other than Section 7106.  A case with similarities to the arbitration at hand remains the NTEU case cited above.  In this case, the FLRA found negotiable a proposal to allow Union representatives to earn credit hours while on official time.  The following paragraph is illustrative:

In the absence of any demonstration in the record to the contrary, if management scheduled a two-hour labor-management meeting during the employee’s basic work requirement, the employee’s participation in the meeting as a union representative on official time would count toward the fulfillment of that work requirement.  If the employee then worked two additional hours that day, the employee could earn credit hours for that work.  All that the proposal in this case would do is provide that if the agency scheduled the meeting before or after the employee’s basic work requirement instead of during that time, the employee similarly could earn two credit hours.  Thus, any portion of that ten-hour period is work time within the meaning of the Act, or “duty time,” and any point in that ten-hour period in which an employee conducts Union representational activities in meetings scheduled by the Agency would constitute work time or “paid time” during which an employee could conduct such activities on “official time.”  (At pages 2 and 3 of 6. Emphasis added.)

Similarly, we believe that just as any portion of a workday spent in the office on official time is duty time, any portion of a telework day spent on official time is duty time.  


It is worth noting that the FLRA has issued one decision with regard to telework.  In that decision, AFGE, Local 3911 and EPA, 58 FLRA 101 (2002) the FLRA upheld an arbitrator’s finding that the parties’ negotiated agreement was silent regarding Union representatives use of official time while teleworking.  The arbitrator further found that the negotiated agreement specifically stated that Management was responsible for ensuring that employees were “[p]erforming only official EPA business while on a Flexiplace assignment, . . ..”  (EPA at 11 of 12.)  The arbitrator decided in favor of Management.  

This case is illustrative for two reasons The FLRA did not state that a proposal for Union representative use of official time while teleworking would be non-negotiable or unlawful.  Rather, they affirmed the arbitrator’s decision that the matter had not been negotiated by the parties.  In our case, we believe that the parties did negotiate the matter in Supplement 3.


Finally, at the hearing, Management introduced evidence regarding OPM’s guidance on telework and the HUD expert’s interpretation of this guidance.  First, we believe that Ms. Anita Gould, HUD’s expert, demonstrated her lack of knowledge of the law concerning official time when she testified that it was contrary to law for Union representatives to earn credit hours.  When pressed on this matter, Ms. Gould conceded that she did not take into consideration FLRA case law, and that it was not within her “jurisdiction.”  (Gould testimony at page 134 line 2-4, and generally at page 132 line 4 to page 136 line 22.)  Ms. Gould’s testimony on the lawfulness of a Union representative’s use of official time under any circumstance should hold no weight.


Second, with regard to the OPM guidance, we note that it is indeed titled “a Guide.”  (M-3)  The FLRA has found in several cases that OPM guidance is not binding on agencies.  For example, see AFGE Local 1568 and U.S. Department of Housing and Urban Development, 21 FLRA 781, at page 2 of 4 (1986).  Similarly, this guide is not binding on the agency.  Even if it were, however, the guide lacks any direct discussion of the use of official time while telecommuting.  Over 28 pages, the guide does not mention official time once.  It does acknowledge a role for “labor organizations” during the planning stages.  (See M-3 at page 7 of 28 at “Committees.”)  It also answers the question, “what role do unions play?”  (See M-3 at page 20 of 28.)  But it provides no direct guidance on the use of official time while teleworking.


Based upon our review, we believe that permitting the use of official time while teleworking is not a violation of law, rule or regulation.  The telework statute is silent on the matter;  the House Conference Report fails to mention official time;  the FLRA has not issued a decision directly on point, but has ruled that credit hours may be earned while on official time;  the agency expert is not familiar with labor relations law;  and the OPM guidance is silent with regard to official time.


Management has failed to meet their burden that rescission of the Step 3 Management decision was necessitated by law, rule or regulation.

4. Assuming, arguendo, that Management may overturn the lawful interpretation of their Step 3 Management representative and secure de novo review of the interpretation of the CBA, Supplement 3 permits the use of official time while teleworking.

While we believe that Management has bargained for the interpretation of the CBA by their Step 3 Management representatives, we nonetheless believe that a review of Supplement 3 supports the Union’s argument that official time may be used while teleworking.  Management should bear the burden of proof otherwise.

The Supplement at paragraph 11 states:

Union representatives are eligible to participate in the Telework program.

This language is neither ambiguous nor unclear.  Management creates ambiguity by seeking to add language in support of their interpretation, whereas the Union’s interpretation requires no additional language.  There are several examples of this. 

To reach Management’s interpretation that full time Union representatives—in particular the grievant, Ms. Federoff—are not eligible to telework, Management must add the language “except for full time Union representatives.”  This language does not appear in the Supplement.  It was agreed during the hearing that at the time the parties negotiated Supplement 3, there were Union representatives on 100% official time (testimony of Casper at page 27 line 16;  Lewis at page 91 line 19 to page 92 line 2;  Gould at page 126 lines 3-5;  and Edwards at page 156 lines 5-9).  Nonetheless, the plain language of the Supplement does not exclude these Union representatives from participating in the telework program.  

Similarly, the Step 2 Management decision adopted by Ms. Edwards states with regard to paragraph 11, “[a]lthough it authorizes telework for union representatives, Supplement 3 does not provide that union activities may be performed while teleworking.”  By that logic, since paragraph 11 does not provide that agency work may be performed by Union representatives while teleworking, Union representatives may only conduct union activity while teleworking.  Either interpretation of the language would be as valid as the other.  But again, we need to add language to arrive at either of these interpretations.

Meanwhile, the Union does not need to add language to arrive at the meaning of paragraph 11.  Since there are no exclusions set forth in the Supplement, “Union representatives” means all Union representatives, including 100% Union representatives.  Furthermore, by referring to them as “Union representatives,” the parties recognize their work as Union representatives as distinct from their work as agency employees.  As an agency employee doing agency work, a Union representative continues to enjoy the nondiscrimination clause set forth in paragraph 1 of the Supplement (“Management agrees that each request . . . will be fairly and equally considered”).  The Union does not need to add language to achieve either fair consideration of a Union representative doing agency work, nor to acknowledge the fact that Union representatives engage in representational activity.  Only the Union’s interpretation gives full effect to the plain language of both paragraphs 1 and 11 of the Supplement without the addition of any modifying language.
  

That the Union’s interpretation of paragraph 11 is reasonable is supported both by the Step 3 Management decision and by the practice of Management during implementation of the telework program.  Regional Director Keogh states in his Step 3 decision:

the Step 2 argument that Supplement 3 of the HUD/AFGE Agreement authorizes telework for union representatives but does not provide that union activities may be performed while teleworking is not logical.  (J-11, emphasis supplied.)  

This is not merely a statement that the Union’s interpretation of the Supplement is reasonable, but that Management’s interpretation defies logic.

Similarly, reasonable interpretation can be construed from the actions taken by persons interpreting and applying the Supplement.  The record demonstrates that managers and Union representatives in the field and in Headquarters interpreted the contract to permit the use of official time during telework.  Sherry Norton testified that she listed union representational activity in her application for telework.  She further testified that her application was approved in Headquarters, and that an Employee and Labor Relations Specialist and numerous managers were aware of her use of official time while teleworking including:  Eleanor Cheeks, Employee and Labor Relations Specialist;  Brian Noyes, Regional Director, Southeast Region;  Gregory King, Director, Office of FHEO, Atlanta;  Kelsey Harlow, Supervisor, Office of FHEO, Miami;  and Candace Tapscott, Director, Office of FHEO, Miami.  (Norton testimony at pages 41-57.)  

This interpretation of Supplement 3 was not confined to Ms. Norton’s chain of command.  Ms. Norton also testified that other officers and stewards in her Local used official time while teleworking, including Melba Lea Covey who worked in the Office of Housing.  Documents introduced by the Union demonstrate that at a minimum Ms. Covey’s supervisor was aware and approved of Ms. Covey’s use of official time while telecommuting.  (Norton testimony at pages 57-59;  and U-2.)

This interpretation was not confined to Ms. Norton’s region, the Southeast Region.  Ms. Federoff testified and introduced documents demonstrating open use and approval of official time while teleworking by Union representatives in New York City (New York/New Jersey Region), Columbus, Ohio (Midwest Region), and Boston, Massachusetts (New England Region).  (Federoff testimony at pages 68-72;  and U-3, U-4.)  

Over and over again, persons interpreting and implementing Supplement 3 approved the use of official time while telecommuting.  Contract interpretation employs a reasonable person standard.  17A Am Jur 2d at Section 343 states:

It has been said that the standard of interpretation of a written instrument, except where it produces an ambiguous result, or is excluded by a rule of law establishing a definite meaning, is the meaning that would be attached to such instrument by a reasonably intelligent person acquainted with all operative usages and knowing all the circumstances prior to and contemporaneous with the making of the written instrument, other than oral statements by the parties of what they intended it to mean.

It is not credible to assume that every one of these managers, supervisors, Employee and Labor Relations Specialists and Union representatives do not possess reasonable intelligence.  Nor is it credible to ascribe to every one of these persons a lack of acquaintance with the use of official time and a lack of knowledge of the circumstances prior to and contemporaneous with negotiation of the telework program regarding the use of official time by Union representatives.  


To reasonable persons engaged as supervisors and managers and having responsibility for the approval of official time, Supplement 3 is clear and unambiguous.  It authorized the use of official time while in a telework status.

Management and the Union have introduced conflicting testimony about the intent of the parties at the table.  (Compare testimony of Lewis at page 86 line 10 through page 88 line 18 to testimony of Casper at page 27 line 6 through page 29 line 8.)  Nonetheless, “a contract is not rendered ambiguous simply because the parties do not agree on its proper construction or their intent upon executing the contract.” 17A Am Jur 2d Section 338.  Thus Management cannot use the conflicting testimony to create ambiguity where none exists.

Furthermore, Management’s testimony regarding their interpretations of or intent regarding official time is not credible.  The Union introduced testimony and documents demonstrating that the parties will agree on an interpretation on the appropriate use of official time and Management will subsequently backtrack on that understanding.  (See Gould testimony at page 132 line 11 to page 133 line 10;  Federoff testimony at page 77 line 9 to page 78 line 78 line 22;  and U-5, U-6.)   Management is attempting to gain through arbitration (or in this instance through rescission of the Step 3 Management decision) that which they could not gain at the bargaining table.

The meaning of paragraph 11 in Supplement 3 is clear and unambiguous.  This is demonstrated by the consistent interpretation and implementation by managers, supervisors and others in several offices and at several levels of the agency.  Management’s interpretation requires the addition of language that does not exist in the Supplement.  Furthermore, their interpretation would leave paragraph 11 of no effect, contrary to contract interpretation standards.  The fact that the parties do not agree about the events at the bargaining table does not make the language ambiguous.  Finally, the record demonstrates that Management is not credible on the subject of official time;  Management has persistently attempted to change or modify the parties’ understanding of official time, and the Union persistently has to reassert its rights.  The grievances that are the subject of this arbitration are just part of this persistent pattern.

5. Management violated 5 U.S.C. Section 7116 and Article 5 of the CBA when they unilaterally changed the telework arrangements of Union representatives approved for telework without notice to the union and an opportunity to bargain the change in working conditions.  

The case law is clear that Management must bargain changes in working conditions, policies or practices.  This is true regardless of whether the policy or practice to be changed is lawful;  even if the practice is unlawful, the Union retains the right to bargain appropriate arrangements in connection with the change.  Department of Treasury, Customs Service, New Orleans and NTEU Chapter 168, 38 FLRA 163 (1990).  With regard to subject matter bargaining, when Management relies on a theory of illegality to support their unilateral action to change the policy or practice, they take the risk that their theory is wrong.  Even if they act in good faith, if their theory is wrong, they act in violation of 5 U.S.C. 7116.  GSA National Capital Region and AFGE Local 1733, 50 FLRA 728, page 3 of 19 (1995). 

There is no evidence that Management provided the Union with notice or an opportunity to bargain either the substance or the impact of their decision.  

Remedy


We seek as remedy:

1. a determination that Management does not have the right to rescind a Step 3 Management decision;

2. reinstatement of the Step 3 Management decision issued by Regional Director Keogh on January 22, 2003;

3. reinstatement of Union representatives’ telework arrangements previously agreed to by Management;

4. a determination that Management committed an unfair labor practice in violation of 5 U.S.C. 7116 and the CBA at Article 5; and

5. such other relief as may be just.

Respectfully submitted,

___________________

Carolyn Federoff, 

Union Representative

� 	The FLRA has created an electronic database of its decisions.  However, the electronic database does not include decision page numbers.  References to FLRA decisions herein refer to the page as set forth in the electronic version.  


� 	This is also true with regard to the Office of Field Policy and Management Delegations of Authority introduced as M-6.  





� 	Management admitted into evidence HUD’s Telework Program Policy Guide, pointing to language in the Guide regarding the performance of “duties.”  Management witnesses testified that “duties” means HUD assigned work.  HUD’s Guide, however, cannot be equated to the negotiated Flexiplace Agreement in EPA.  HUD’s Guide includes no Union signatures, and Management makes unilateral changes to the Guide (the latest being December 17, 2002) without notice to the Union or an opportunity to bargain.  (See M-1 at page 8 of 8, and testimony of Casper at page 213 line 2 through page 214 line 14.)  The HUD Guide is not a negotiated agreement.


� 	Management’s witness Ms. Lewis acknowledged that Management’s interpretation would result in paragraph 11 being redundant, but that the Union seeks redundancy at times during negotiations.  On cross-examination, Ms. Lewis acknowledged that this particular redundancy (a separate statement that a Union representative enjoys the same rights and benefits as other employees) did not appear in any of the other supplements being negotiated at the same time by substantially the same bargaining teams.  Nor was she aware of any other place where such a redundancy existed.  When further asked about redundancy, Ms. Lewis clarified that the Union will seek to restate in a Supplement language that already appears in a statute or the contract.  (Lewis at page 93 line 3 to page 94 line 20, and page 96 lines 1-12.)  She provided no testimony that the Union seeks redundancy within a Supplement.  See also 17A Am Jur 2d at Section 344, “Observation:  According to the Restatement, in the interpretation of a promise or agreement or a term thereof, an interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful or of no effect.”
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