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Council 222






DATE
MEMORANDUM FOR:
XXXXX, Branch Chief, Employee and Labor Relations

     Regions #s
FROM:

Salvatore T. Viola, President


AFGE National Council of HUD Locals No. 222

SUBJECT:
5 U.S.C. § 7114(b)(4) Request for Information for


Proposed Removal of Mr. XXXX XXXX
AFGE Council 222 (referred to herein as “the Union”) is submitting this information request to the U.S. Department of Housing and Urban Development (referred to herein as “HUD”, “the Department,” “management” or “the Agency”) pursuant to 5 U.S.C. § 7114(b)(4). 

The standard adopted by the U.S. Federal Labor Relations Authority (FLRA) requires a union requesting information under 5 U.S.C. § 7114(b)(4) to establish a particularized need for the information by articulating with specificity why it needs the requested information including the uses to which the union will put the information, and the connection between those uses and the union's representational responsibilities under the statute.  See Internal Revenue Service, Washington, DC, and Internal Revenue Service, Kansas City Service Center, Kansas City, MO and NTEU and NTEU, Chapter 66, 50 FLRA 661 (1995);VA and AFGE Local 3314, 28 FLRA 260, 265 (1987); Dept. of Navy, Portsmouth Naval Shipyard and Portsmouth FEMTC, 4 FLRA 619, 624 (1980).  A particularized need statement does not have to be so specific as to require a union to reveal its strategy or the identity of potential grievants.  See Internal Revenue Service, Kansas City, 50 FLRA 661 (1995).

“It is well established that under section 7114(b)(4) of the Statute the exclusive representative is entitled to information that is necessary to enable it to carry out effectively its representational responsibilities, including information which will assist it in the investigation, evaluation and processing of a grievance.” [emphasis added] National Labor Relations Board and National Labor Relations Board Union Local 6, 38 FLRA 506 (November 28, 1990). An exclusive representative is entitled to receive information that meets the criteria of 5 U.S.C. § 7114(b)(4) in preparation for an arbitration hearing. See Federal Aviation Administration, New England Region, Burlington, MA and National Association of Air Traffic Control Specialists, 38 FLRA 1623 (1991); and Department of Transportation, Federal Aviation Administration and National Air Traffic Controllers Association Local 171, 57 FLRA 604 (2001). Supervisors’ disciplinary records are subject to release in an information request under 5 U.S.C. § 7114(b)(4) in unsanitized form under the routine use disclosure exception to the Privacy Act for judicial and administrative proceedings pursuant to 5 U.S.C. § 552a(b)(3) to prepare for an arbitration hearing. See Department of the Air Force, Scott Air Force Base, IL and National Association of Government Employees (NAGE) Local R7-23, SEIU, AFL-CIO, 51 FLRA 675 (1995).
Information Requested
1.  Any and all documents related to disciplinary/adverse action misconduct for any supervisor/management official at HUD agency-wide who has been charged with disciplinary/adverse action misconduct for both (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures in the past three (3) years including, but not limited to: memoranda; letters; notes that are handwritten, typed or any other written format; emails; investigatory meeting notes; any document relied upon for the proposed and actual discipline/adverse action; prior disciplinary/adverse action record(s) of the supervisor/management official charged, etc. You may sanitize the names, Social Security Numbers, home addresses and phone numbers, etc. and any other personal identifier to comply with the Privacy Act. However, please code the records to correspond to each individual supervisor/management official.
2.  The written response to any proposed disciplinary/adverse action by any supervisor/management official at HUD agency-wide charged with both (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures in the past three (3) years. You may sanitize the names, Social Security Numbers, home addresses and phone numbers, etc. and any other personal identifier to comply with the Privacy Act. However, please code the records for the supervisor/management official and correlate the code to the corresponding supervisor/management official for the records in item 1 above.
3.  The written response of management determining the disciplinary/adverse action penalty imposed on any supervisor/management official at HUD agency-wide charged with both (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures in the past three (3) years; please include any settlement agreements and last chance agreements. You may sanitize the names, Social Security Numbers, home addresses and phone numbers, etc. and any other personal identifier to comply with the Privacy Act. However, please code the records for each supervisor/management official and correlate the code to the corresponding supervisor/management official for the records in items 1 and 2 above.
Particularized Need

The Union is representing Union member, Mr. XXXX XXXX, Title, in the HUD XXXX Office, is in the process of evaluating the evidence of his case, and determining whether it will invoke arbitration for Mr. XXXX’s case in accordance with Article 12, Section 12.06(7) of the HUD-AFGE Agreement in the event that the Agency terminates his employment for the charges of (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures. The information requested is needed to determine if Mr. XXXX has been treated disparately in the proposed removal compared to supervisors/management officials at HUD agency-wide with respect to Douglas Factor 6 for disparate treatment penalty analysis and Article 6, Section 6.01, and Article 12, Section 12.01(2) of the HUD-AFGE Agreement regarding fair and equitable treatment. The Merit Systems Protection Board (MSPB) and U.S. Federal Circuit Court of Appeals have ruled that an appellant or plaintiff is no longer required to prove such factors about a comparator employee as being in the same work unit, having the same supervisor, and having the same proposing or deciding official to establish that the comparator was similarly situated. (See Lewis v. Department of Veterans Affairs, AT-0752-08-0747-B-1 (MSPB May 28, 2010); Williams v. Social Security Administration, 586 F.3d 1365 (Fed. Cir. 2009)) Furthermore, in Figueroa v. Department of Homeland Security, 2013 MSPB 33 (2013), the MSPB ruled that supervisors’ disciplinary records are relevant for disparate treatment analysis for Douglas Factor 6 for similarly-situated comparator employees. “Specifically, if the appellant could show that supervisory employees – who are held to a higher standard – were treated less harshly by the agency than the agency treated the appellant for similar misconduct, the appellant would have met his disparate penalty burden and triggered the agency’s burden to explain the difference in treatment.” Figueroa v. Department of Homeland Security, 2013 MSPB 33 (2013) at page 7. Moreover, under FLRA case law, supervisors’ disciplinary records are also subject to release under 5 U.S.C. § 7114(b)(4) to prepare for an arbitration hearing in both sanitized and unsanitized form. See Federal Aviation Administration, New England Region, Burlington, MA and National Association of Air Traffic Control Specialists, 38 FLRA 1623 (1991); and Department of the Air Force, Scott Air Force Base, IL and National Association of Government Employees (NAGE) Local R7-23, SEIU, AFL-CIO, 51 FLRA 675 (1995).
In particular, the Union needs to know if supervisors/management officials at HUD agency-wide with similar alleged behavior of (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures and similar prior disciplinary records were terminated or provided lesser penalties. In other words, Council 222 needs to determine if the Agency is consistently applying Douglas Factor 6 and treating bargaining-unit employees fairly and equitably in the imposition of disciplinary/adverse action penalties compared to supervisors/management officials throughout the Agency for (1) Inappropriate Conduct and (2) Failure to Follow Orders, Instructions, and Procedures. Supervisors as agents of the Agency are held to higher standards of conduct. This information will be used to determine if the Union should invoke arbitration in accordance with Article 12, Section 12.06(7) of the HUD-AFGE Agreement if the evidence shows that Mr. XXXX was indeed treated disparately by receiving a more severe adverse-action penalty than similarly-situated supervisors/management officials agency-wide with similar past disciplinary records.

Please be advised that according to FLRA case law, evidence collected during an investigation of misconduct is releasable to a union for an information request under 5 U.S.C. § 7114(b)(4) to represent an employee in a grievance. See Department of Labor and AFGE, National Council of Field Labor Locals, 26 FLRA 943 (April 30, 1987). The FLRA has also ruled that a supervisor’s memory-jogger notes are releasable to a union for an information request under 5 U.S.C. § 7114(b)(4). See Department of Health and Human Services, Social Security Administration and AFGE Local 1164, 37 FLRA 1277 (October 29, 1990). Information about non-bargaining-unit employees is releasable under 5 U.S.C. § 7114(b)(4) for the union to carry out its representational responsibilities. See U.S. Dept. of Air Force and AFGE Local 1857, 37 FLRA 987 (October 15, 1990); and Department of Labor and AFGE, National Council of Field Labor Locals, 39 FLRA 531 (February 13, 1991).

Please be further advised that President Biden’s January 22, 2021 Executive Order 14003, Section 3(c), (d) and (e)(v) and (vii), and (f) expressly states:
 
            Sec. 3. Revocation of Certain Presidential and Regulatory Actions. …
 
(c) Executive Order 13839 of May 25, 2018 (Promoting Accountability and Streamlining Removal Procedures Consistent with Merit System Principles), is hereby revoked.
 
(d) The Presidential Memorandum of October 11, 2019 (Executive Orders 13836, 13837, and 13839), is hereby revoked.
 
(e) The heads of agencies whose practices were covered by Executive Orders 13836, 13837, and 13839 (affected agencies) shall review and identify existing agency actions related to or arising from those orders. Such actions include:
 
(i) Actions related to the authorization of union time described in sections 4(b) and 5(b) of Executive Order 13837;
 
(ii) Actions related to the system for monitoring the use of union time described in section 5(c) of Executive Order 13837;
 
(iii) Guidance promulgated pursuant to section 7(d) of Executive Order 13837;
 
(iv) Actions taken pursuant to section 8 of Executive Order 13837;
 
(v) Revisions to discipline and unacceptable performance policies, including ones codified in bargaining agreements, issued pursuant to section 7(b) of Executive Order 13839; and
 
(vii) The final rule entitled “Probation on Initial Appointment to a Competitive Position, Performance-Based Reduction in Grade and Removal Actions and Adverse Actions,” 85 Fed. Reg. 65940 (October 16, 2020).
 
(f) The heads of affected agencies shall, as soon as practicable, suspend, revise, or rescind, or publish for notice and comment proposed rules suspending, revising, or rescinding, the actions identified in the review described in subsection (e) of this section, as appropriate and consistent with applicable law and the policy set forth in section 1 of this order.
 
The recent regulatory change to OPM regulation at 5 CFR § 752.403(d) regarding disparate treatment analysis was issued pursuant to Section 7(b) of former President Trump’s Executive Order 13839 and is contained in the October 16, 2020 Federal Register notice on “Probation on Initial Appointment to a Competitive Position, Performance-Based Reduction in Grade and Removal Actions and Adverse Actions,” 85 Fed. Reg. 65940 (October 16, 2020) at page 65986. Former President Trump’s Executive Order 13839 was revoked and OPM regulatory changes made pursuant to Executive Order 13839 were expressly suspended by President Biden’s Executive Order 14003 Section 3(e) and (f) as quoted above and is in the process of being rescinded.
 
Furthermore, OPM’s guidance to Federal agencies is clear on the intent of Section 3 of President Biden’s January 22, 2021 Executive Order 14003 on Federal employee discipline and due process rights. OPM Acting Director Kathleen McGettigan’s March 5, 2021 “Guidance for Implementation of Executive Order 14003 - Protecting the Federal Workforce” on page 6 expressly states:

 

Section 3(e)(vii) and Section 3(f) of EO 14003 require OPM to review, identify, revise and rescind OPM actions arising from the final rule entitled “Probation on Initial Appointment to a Competitive Position, Performance-Based Reduction in Grade and Removal Actions and Adverse actions” published in the Federal Register on October 16, 2020 and effective on November 16, 2020. OPM is preparing proposed rule changes for notice and comment in the Federal Register which will revise or rescind certain OPM regulations. In the near future, this will be made available to agencies, employee groups and the public for comment. However, agencies should not delay in implementing the requirements of Section 3(e) of EO 14003 as it relates to any changes to agency policies made as a result of OPM’s regulations.
 
Therefore, the Federal Service Labor-Management Relations Statute at 5 U.S.C. § 7114(b)(4), FLRA case law interpreting the Union’s right to information to represent bargaining-employees under 5 U.S.C. § 7114(b)(4), and Merit Systems Protection Board (MSPB) case law concerning the right to disciplinary/adverse action records of supervisors as similarly-situated comparison employees for Douglas Factor 6 consistency of penalties/disparate-treatment analysis remain the existing binding precedent for the release of the records for the proposed removal of Union member XXXX XXXX.
Please provide the information requested above in 10 workdays (i.e., by May 18, 2021) so that the Union has sufficient time to evaluate the evidence and meet the deadline to invoke arbitration should the Agency decide to terminate Mr. XXXX’s employment. The Union notes that it is an Unfair Labor Practice in violation of 5 U.S.C. § 7116(a)(1), (5) and (8) not to timely furnish documentation in response to an information request under 5 U.S.C. § 7114(b)(4), which the FLRA defines as timely to meet the Union’s representational responsibilities. See Bureau of Prisons, Lewisburg Penitentiary and AFGE Local 148, 11 FLRA 639 (1983); Department of Defense Dependent Schools and North Germany Area Council, Overseas Education Association, 19 FLRA 790 (1985); and Department of Transportation, Federal Aviation Administration and National Air Traffic Controllers Association Local 171, 57 FLRA 604 (2001). Please be advised that in Department of Transportation, Federal Aviation Administration and National Air Traffic Controllers Association Local 171, 57 FLRA 604 (2001), the FLRA found that the agency committed an Unfair Labor Practice even though the union submitted the information request under 5 U.S.C. § 7114(b)(4) only five days prior to the arbitration hearing and the agency provided the information on the day of the arbitration hearing as it was untimely for the union to meet its representational responsibilities.

If HUD is not able to timely furnish the documentation for this information request under 5 U.S.C. § 7114(b)(4), then the Union requests an extension of the 25-day deadline to invoke arbitration should the Agency decide to terminate Mr. XXXX until at least 25 days after HUD provides the information requested. 
Please do not attempt to interpret any part of this request that you may not understand. If you have any questions concerning this request, or if you do not understand any part of this request, please contact me at XXXX 
Your cooperation regarding this most serious matter is very much appreciated. Thank you.
2

[image: image1.png]