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. PROCEDURAL BACKGROUND

On June 18, 2003, pursuant to the collective bargaining agreement between the
parties (CBA), the American Federation of Government Employees, Council 222, AFL-CIO
{AFGE or Union) filed a Grievance of the Parties (GoP) challenging the Department of
Housing and Urban Developmeant's {HUD or Agency) (collectively the Parties) alleged
nattern and practice of directing bargaining unit employees io fravel during non-duty hours
without compensation {Travel grisvance). On December 24, 2003, the Union filed a
second GoP on behalf of all bargaining unit employees claiming that HUD improperly
classified bargaihing unitemployees under FLSA overtime provisions and failed to properly
and fully compensate these employees for overtime work (FLSA grievance).

The Parties were unable to resolve the grievances through the CBA grievance
process. The Union invcked arbitration and the Parties agreed to join the two grievances
for resolution by arbitration. | was selected as the Arbitrator to resclve the disputes from
a panel of neutrals maintained by the Parties.

On or about September 7, 2008, during the arbitration proceedings, the Union
submitted a writien request for information {RFI) pursuant to the Federal Service Labor-
Management Relations Statute (FSLMRS) at 5 USC & 7114(b). On cr about September
18, 2008, the Agency responded to the RFIl. On or about Octobar §, 2008, the Union filed
with the Arbitrator a Motion to Compel Responses to § 7114 or In the Alternative for an
Adverse Inference {Moticn}. On or about November 20, 2006, the Agency filed an
Opposition te the Motion to Compel Responses {Opposition). On or about December 4,
20086, the Union filed a Reply to HUD's Opposition to Union’s Motion to Compel Responses
{Reply). Cn or about December 13, 2008, the Agency filed a Surreply to the Union's
Motion to Compel Responses {Surreply).

This Decision and Order is based on the Parties' submission, the CBA, applicable
statutes and case law.

Il. APPLICABLE STATUTORY PROVISIONS AND CASE PRECEDENT

In previous Decision and Orders on the Union's RFls, | have discussed the
applicable statutory provisions and case precedent in detail. The following is a succinct
statement of the controlling legal standards, statutes and case precedents.

A union’s RFl must be based on 5 USC § 7114(b). The Federal Laber Relations
Authority {(FLRA) and Federal court precedent applying 5 USC § 7114(b} establish that a
unicn must show a pariicularized need for its RFI to trigger an agency’s statutory duty to
furnish the infermation. A union must assert more than that the information is relevant or
useful, and must state the particularized need for the information. The union’s
particularized need musit be stated with sufficient clarity to permit an agency to make a
reasoned judgment on whether the information must be disclosed. Specifically, the union
must establish the information is actually required for it to fulfill its representational
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responsibilities and {o adequately represent bargaining unitemployees. To deny the RF,
an agency must assert and establish countervailing non-disclosure interests. An agency's
conclusory or bare assertions will not satisfy its burden.

The FLRA has articulated standards for establishing a union’s particularized need
in the following questions:

1. Exactly why did the union need the requested information?

2. What would the union have used the requested information for if it had
been fumished?

3. How would that use of information relate to the union's role as the
exclusive representative?

The FLRA has articulated standards for a successful agency claim of countervailing
non-disclosure interests as follows:

1. Whether the agency informed the unicn in response to the request that
it was asserting a countervailing non-disclosure interest; and

2. Whether the agency has established such an nen-disclosure interest.

lll. THE UNION’S RF1 AND HUD’S RESPONSES
The Union's informaticn requests and HUD's respanses are as follows:
Request 1.
The Union requests:

Report titted “The State of Fair Housing: FY 2005 Annual Report on Fair
Housing,” and for FY 2000 through FY 2004,

HUD responds as follows;

This information will be providad.
Request 2.

The Union requests:

Regional Directors Monthly Performance Reports for May 2000, 2001, 2002,



2003, 2004, 2005, and 2008. {We understand this is a monthly report. If
May is not available, please substitute another month within the fiscal year.)

HUD responds as follows:

This information will be provided.

Request 3.

The Union requests:

For each employee idenfified, . . . provide hisfher name, position, series,
grade and FLSA status, and advise if sfhe was compensated of non-duty
hour travel. If any person is GS-11 or below and the agency has determined
that s/he is FLSA exempt, . . . provide a copy of the person's position
description.

HUD responds as follows:

This data is not reascnably available under 5 U.S.C. 7114{b){4). It would
require a manual search of each individual travel order. This response was
conveyed to the Union prior to if filing of the GoP FLSA Overtime [grievance].
If the Union elects to submit additional jusiification for its request,
Management will reconsider its degision,

Request 3.

The Union requests:

If Request No. 1 is not provided, please provide a Full Time Employee (FTE)
list for each year since 2000 through present for FHEO on or about January
1% of each year.

HUD responds as follows:

n/a

Request 4.

The Unian requesis:

List of the number of FTEs for each cylinder since 2000 until current, on or
about January 1 of each year.



HUD responds as follows:

This information is maintainad on a fiscal year basis only and will be provided
to the extent reascnably available.

Request 5.
The Union requests:

All travel data requested in connection with the Travel Grievance filed in
June 2000 that is not specifically covered elsewhere in this RFL

HUD responds as follows:

This information was provided previously to the extent it is reasonably
available.

Request 6.
The Union regquests:

Daily vehicle utilization reperts for each car used by any GS-380 grades 11-
15, since June 18, 2000 (see attached Form HUD 21018}).

HUD responds as follows:

HUD is researching whether this information is reasonably available and will
provided [sic] an updated response if and when one is available.

Request 7.
The Union requests:

All Daily Vehicle utilization reports for each car used by any GS-10 and
below, since June 18, 2000 (see attached Form HUD 21018).

HUD responds as follows:

HUD is researching whether this information is reasenably available and will
provided [sic] an updated response if and when ane is available.

Request B.

The Union requests:



All Daily Venhicle utilization reports for each car used by all other bargaining
unit employses, since June 18, 2000 {see attached Form HUD 21018).

HUD responds as follows:

HUD is researching whether this information is reasonably available and will
provided [sic] an updated response if and when one is avaiiabile.

Request 9.
The Union requests:

All documents indicating travel on Saturday or Sunday by GS-380 grades 11-
15 during hours corresponding to their nermal tour of duty, since June 18,
2000.

HUD responds as follows:

HUD objects to this request to the extent it relates to non-bargaining unit
members as such information is not necessary for discussion,
understanding, and negoiiation of subjects within the scope of collective
bargaining. HUD further objects that this information is not reasonably
available due to the efforts required to make the documents availabie,
including costs and displacement of the agency's workforce, In addition, this
information is believed to be in the posseassion of individual bargaining unit
members and thus already available to the Union. Subject to and without
waiving those objections, the Agency states that it has, at great cost and
expense, assembled certain time and attendance records which coniain
some of the requested information and which will be provided to the Union.

Request 10.
The Union requests:

All documents indicating travel on Saturday or Sunday by 33-10 and below
during haurs comresponding to their normal tour of duty, since June 18, 2000,

HUD responds as follows:

HLUD objects to this because this information is not reasonably available due
to the efforts required to make the documents available, including costs and
dispiacement of the agency’'s workforce. In addition, this information is
believed to be in the possession of individual bargaining unit members and
thug already available to the Union.



Request 11.
The Union requests:

All documents indicating travel on Saturday or Sunday by all other bargaining
unit employees during hours corresponding to their normal tour of duty, since
June 18, 2000.

HUD responds as follows:

HUD ohjects to this because this information is not reasonably available due
to the efforts required to make the documents available, including costs and
displacement of the agency's workforce. |In addition, this informaiion is
believed to be in the possession of individual bargaining unit members and
thus already available to the Union.

Request 12,
The Union requests:

All documents indicating travel by any GS-360 grades 11-15 on a weekday,
priar to the beginning of their normal tour of duty, since June 18, 2000,

HUD responds as follows:

HUD objects to this request to the extent it relates to non-bargaining unit
members as such information is not necessary for discussion,
understanding, and negotiation of subjects within the scope of collective
hargaining. HUD further objects that this information is not reasonably
available due to the efforts required to make the documents available,
including costs and displacement of the agency's workforce. In addition, this
information is believed o be in the possession of individual bargaining unit
members and thus already available to the Union. Subject to and without
waiving those objections, the Agency states that it has, at great cost and
gxpense, assembled certain time and attendance records which contain
some of the requested information and which will be provided te the Union.

Request 13.
The Union requests:

All documents indicating travel by any (35-10 and below on a weekday, pricr
to the beginning of their normal tour of duty, since June 18, 2000,

HUD responds as follows:



HUD objects to this because this information is noi reasonably available due
to the efforts required to make the documents available, including costs and
displacement of the agency's workforce. |n addition, this information is
believed to be in the possession of individual bargaining unit members and
thus already available to the Union.

Request 14,

The Union requests:

All documents indicating travel by all other bargaining unit employees on a
weekday, prior to the beginning of their normal tour of duty, since June 18,
2000.

HUD responds as follows:

HUD ohjects to this because this information is not reasonably available due
to the efforts required to make the documents available, including costs and
displacement of the agency's workforce. In addition, this information is
believed to be in the possession of individual bargaining unit members and
thus already available to the Union.

Request 15.

The Union requests:

HTMS records indicating time of Departure and time of arrival for GS5-360
employees on travel since June 18, 2000.

HUD responds as follows:

This information is not reasonably available due to the efforts required {o
make the documents available, including costs and dispiacement of {he
agency's workforce.,

Request 16.

The Union requests:

HTMS records indicating time of Departure and time of arrival for GS-10 and
below amployees on trave| since June 18, 2000.

HUD responds as follows:



This infarration is not reasonably available due to the efforts required to
make the documenis available, including costs and displacement of the
agency's workforce.

Request 17.
The Union requests:

HTMS records indicating time of Departure and time of arrival for all other
bargaining unit employees on travel since June 18, 2000,

HUD responds as follows:

This informaticn is not reasonably available due to the efforts required to
make the documents available, including costs and displacement of the
agency’s workforce.

Request 18,

The Union requests:

All HUD forms 25017 for each bargaining unit employee since May 1, 1898.
HUD responds as follows:

This information is not reasonably available due o the efforts required to
make the documenis available, including cosis and displacement of the
agency's workiorce. |n addition, any information relating to work allegedly
performed prior to the applicable FLSA statute of limitations is not necessary
for discussion, undersianding, and negotiation of subjects within the scope
of collective bargaining.

V. THE UNION'S MOTION AND HUD’S RESPONSES
A. AFGE's Mation

AFGE's Motion seeks to compel HUD to answer requests 8, 10, 11, 12, 13 14, 15,
16, 17 and 18. The Moticn also asserts that HUD's responses 1o requests 8 and 12 are
insufficient. In the alternative, for good cause shown and if HUD refuses to answer the
requests, AFGE requests that the Arbitrator take an adverse inference. The RF| sfates the
AFGE’s particularized need for the information as follows:

Particularized need: The Union believes that the Agency has viclated the
Grievants' rights to be properly compensated with Overtime Pay for work



performed by the Grievants, The Union needs the requested information to
prove the underlying facts and contentions in its Grievance.

The informaticn is needed to indicate the amount of employees within the
FHEQ and 360 series, their corresponding work load and case load. The
Union was [sic] believes that the work load/case load are [sic] indicative of
warking overlime hours in order to have case [sic] turnaround pursuant to
HUD regulations.

Travel documents are needed to prove that Grievants did Agency work
hefore their tour of duty, beyond their tour of duty, worked through lunch,
[and] on fraveling days. These travel documents are also needed to
demonstrate that Grievants have done Agency work and traveled on behalf
of the Agency on weekends without compensation.

The vehicle logs are required fo show the usage of government vehicles
outside of normal tour of duty hours without compensation or without proper
campensation.

HUD forms 25017 will show the exact tour of duty selected by bargaining unit
employees.

Based on the substance of the RFI and the arguments in the Motion, the Motion
may be hest considered in four parts;

1. information requests 9, 10, 11 concern bargaining unit employee travel
on Saturday or Sunday during hours corresponding to the employee’s normal
tour of duty since June 18, 2000;'

2. information requesis 12, 13, 14 concern bargaining unit employee travel
prior to the beginning of the employee’s normal tour of duty since June 18,
2000,

3. information requests 15 18, 17 concern HUD Travel Management
System (HTMS) records indicating bargaining unit employee travel depariure
and arrival times since June 18, 2000; and

4. infarmation request 18 concems HUD forms 250172 for bargaining unit
employees since May 1, 1988,

' June 18, 2000 is the date AFGE asserts is the outside limit of its elaim for back pay and damages.

2 The HUD form 25017 records an employes's tour of duty hours.

10



Regarding part 1., requests 9, 10 and 11, the Motion asserts even if some grievants
maintained iravel records, AFGE should not be precluded from receiving the records of
bargaining unit employees who did not keep the records, AFGE argues that only HUD is
obligated to keep and maintain these records. AFGE requests that HUD be ordered to
provide the requested records, in addition te time and attendance records that HUD intends
to praduce at hearing. AFGE argues that FLSA § 11{c) requires employers to "make, keep
and preserve records” of employees and “their wages, hours, and other conditions and
practices of employment.” (See: 28 USC § 211(c) and 29 CFR § 516.1}.

Regarding part 2., requests 12, 13 and 14, {he Motion asserts that HUD's response
is insufficient because excessive cost and displacement of HUD's workforce is animproper
basis for objecting to a request which is overly burdensome. AFGE argues that the
documents requested are integral to the grievance because bargaining unitemployees are
entitled fo compensation for travel time in excess of normal commuting time. AFGE says
that it needs the documents fo calculate damages for hearings and settiement discussions.
(See: 20 CFR § 785.34, § 785.35, § 785.36 and § 7685.41). AFGE reiterates its argument
congerning travel records maintained by the grievants and HUD's abligation to keep and
mainiain these records under the FL3A, 28 USC § 211{c) and 29 CFR. § 516.1.

Regarding part 3., requests 15, 16 and 17 for HTMS documents, AFGE reiterates
its argument above.

Regarding part 4., request 18 for HUD forms 25017, AFGE restates its argument
concerning the insufficiency of HUD's argument supporting not providing the forms based
on excessive cost and displacement of the agency's workferce. AFGE argues that the
requested forms are integral to the grievance because bargaining unit employees are
entitled to compensation for travel time outside their normal tour-of-duty. AFGE says that
the forms will not used by it to determine whether work was performed prior o the
applicable FLSA damages time period. But, AFGE says it needs the forms, which were
instituted by HUD in May 1898, to determine each grievant's tour-of-duty selected when
firstemployed. AFGE argues that since some employees made their tour of duty elections
prior o June 18, 2000 fthe relevant time peried for the grievance), AFGE needs the forms
back to May 1288 to determine the tour of dufy hours for grievants on June 18, 2000.

AFGE asserts that HUD's failure to provide the requested information creates a
prejudicial disadvantage for AFGE in preparing for damages hearings. AFGE asserts HUD
did not engage in any interactive process with the AFGE or conduct a factor analysis
assaciated with cost-shifting to determine whether the information could be preduced
without excessive cost to HUD. AFGE asserts that HUD cannot claim documents were
deleted from computers since it is well established that deleted computer files are
discoverable.

For all these reasons, AFGE requests that the Arbitratar order HUD to produce the
requested information or, in the alternative and for good cause shown, that the Arbitrator
take an adverse inference from HUD's refusal to provide the requested information,
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B. HUD's Opposition

HUD's Opposition asserts that it has already provided the requested information and
any remaining information AFGE seeks is neither necessary nor reascnably available
within the meaning of 5 USC § 7114(b} and controlling legal authority. HUD also asserts
that because AFGE is not legally entitled to the information, common sense and fairness
dictate that no adverse inference is warranted based on HUD's inability or refusal to
provide the requested information. HUD argues that the RF! contains 18 separate
requests for HUD reports, records, forms and additional responses to demands for
documenis. HUD argues that AFGE already appears to possess the fravel documents
connected to live testimony and 28 affidavits submitted at hearing in the GS-360 dispute.

HUD asserts that request 13 is for documenis already provided or made available
to the AFGE and also for a time that is outside the scope of the grievances. HUD argues
that AFGE has no need for the information because the FLSA remedial provisions do not
extend fo work in 1998 and 1989 and AFGE does not need some of the other requested
travel records which already have been provided.

HUD asserts the requested information is not necassary because it reiates fo
potential damages. HUD argues that to date there has been no finding that any employee
is nen-exempt and HUD has not agreed io reclassify any employee above the GS-10 level,
except GS-950 paralegals. Therefore, HUD says AFGE’s need for this information is
premature and not presently necessary,

HUD also asserts that information is not reasonably available. HUD says it is
impossible to know exactly how many pages the RF| involves, but HUD estimates that the
request may generate 93,000 or more photocopies at a cost of as much as $300,000.2
HUD says that these cosis do not fake intoc account regular work not performed while
retrieving and copying documenis, thereby interfering with the Congressional goal of
maintaining effective and efficient governmental cperations. For these reasons, HUD
asserts that to expend another $100,000-$300,000 responding to this RFlis unreasonable.

Accordingly, HUD asks that the AFGE's motion to compel be denied.
C. AFGE's Reply and HUD's Surreply

For the most part, with some sharpening and shading of the arguments, AFGE's
Reply and HUD's Surreply reiterate the assertions and arguments in their raspective
Motion and Opposition.

Briefly, AFGE’s reasseris that the requested information is necessary and
reasonably available, Therefore, AFGE says, under applicable Federal Court and FLRA

* However, HUD's Surraply appears to estimate the cost to he 5100,000.
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precedent should be provided to AFGE even if the RF[ inveives a massive number of
documents and places a heavy burden on HUD. AFGE argues that HUD could avoid
collecting and capying the requested information through simple stipulations. 'f HUD
continues to fail 1o preserve andfor produce the requasted information, then AFGE is
entitled to an adverse inference.

Similarly, HUD reasserts that it is not legally required to provide the request
information because it is not necessary or reasonably available to the grievance and
therefore, AFGE is not entiiled an adverse inference as well. HUD reiterates with
supporting affidavits the cost of preducing the requested information. HUD cencludes by
asseriing the AFGE is not entitled {o an advarse inference because HUD cannot be
penalized for not deing that which it had no obligation to do.

V. DISCUSSION AND FINDINGS

Based on the record developed by the Parties and for the reasons discussed below,
the Arbitrator finds that the AFGE has staied: exactly why it needs the requested
information; what the AFGE will use the requested information for when it has been
furnished; and how the use of information refates io the AFGE's role as the exclusive
representative. The Arbitrator also finds that HUD has not established a non-disclosure
interest regarding the requested documents. For these reasons, AFGE's Motion is
granted, but its request for an adverse inference is premature and denied without
prejudice. Recognizing the RFI encompasses a potentially large number of documents
and that AFGE needs the requested information incrementally over the course of tha
arbitration litigation, the Order gives the Parties an opportunity to develop a schedule for
HUD to provide the requested information to AFGE. If they are unable fo agree on a
schedule, then the Arbitrator will set a schedule for HUD to provide the requested
information to AFGE.

The starting point for determining whether to compel HUD to respond to AFGE's RFI
is the Parlies CBA. The CBA Article 22, Section 22.11 - Informal Resolution states,

Many grievances arise from a misunderstanding or disputes which can be
settled promptly and satisfactorily on an informal basis at the immediate
supervisor level. Empleyees are encouraged to discuss issues of concem
to them, informally, with their supetvisor at any time. Every appropriate effort
shall be made by the parties to seitle grievances at the lowest possible level,
{Jx 1).

The Parties' litigation of the instant grievances has resulted in AFGE seeking the
discovery of HUD documents and information nommally maintained by the agency in the
regular course of business. An exclusive representative’s right to agency documents and
information is entwined with the duty of an agency and an exclusive representative to
negotiate in good faith. Specifically, 5 USC § 7114(b) states:
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{b} The duly of an agency and an exclusive representaiive to
negotiaie in good faith under subsection {a) of this section shall include the
obligation—

{1} to approach the negotiations with a sincere resolve to

reach a collective bargaining agreement;

(2} to be represented at the negotiations by duly authorized

representatives prepared to discuss and negotiate on any

condition of employment;

(3) to meet at reasonable times and convenient places as

frequently as may be necassary, and to avoid unnecessary

delays;

{4) in the case of an agency, to furnish to the exclusive

representative involved, or its authorized representative, upan

request and, to the extent not prohibited by law, data —
{A) which is normally maintained by the agency
in the regular course of business;
{B} which is reasonably available and necessary
for full and proper discussion, understanding,
and negotiation of subjects within the scope of
colleciive bargaining; and
{C}y which does not constitute guidance, advice,
counsel, or training provided for management
officials or supervisors, relating to collective
bargaining . ..

The CBA language and the FSLMRS form the framework for the Arbitrator's
decision on AFGE's Moiion.

The Parties have estimated ai several junctures in the instant arbitration litigation
that the grievances involve approximately 8300 current and former bargaining unit
employees and may result in back pay and damages back to June 18, 2000* The
poteniially massive scope of the instant grievances coupled with the Parties' CBA,
particularly Article 22, Section 22.11, create an obligation on both Parties to settle
grievances at the lowest possible level.

The duty of an agency to negofiate in good faith inciudes the obligation to furnish
to the exclusive representative upon request data which is normally maintained by the
agency in the regular course of business and which is reasonably available and necessary
far full and proper discussion, understanding, and negotiation of subjects within the scope
of collective bargaining. Furthermore, it is well established that under § 7114(b}{(4), an
exclusive representative is entitled to information that is necessary to enable it fo carry out
effectively its representational funciions and respensibilities. Information requested by an

* HUD Surreply, p.&.
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exclusive represeniative is necessary, within the meaning of § 7114(b){4), if it would be
useful to the exclusive representative in the investigation, evaluation and/or presentation
of a potential or actual grievance. {U.S. Department of Labor and National Council of Field
Labor Locals, American Federation of Government Employees, AFL-CIO, 38 FLRA No. 43
(1991)).

Despite this CBA and FSLMRS mandaies, both Parties have pressed issues in the
arbitration litigation to the metaphorical bitter end. The Arbifrator recognizes that this bitter-
end fitigation approach is the right of both Parties and recognizes that he also shares some
of the responsibility for the protracted nature of the dispute resolution process.

At times during the arbitration litigation both Parties have conceded that scope of
ihe dispute is potentially massive and each has admitied that the litigation could, if played
out to the bitter end, take years to resolve. Indeed the dispuie has extended over more
than a year already. However, the Pariies have often ignored or missed opportunities to
seftle componenis of the dispute as the result of bitter-end behavior, in the Arbitrator's
opinion.

The record establishes that AFGE's particularized need for the requested
information arises out of the CBA grievance and arbitration provisiocns and therefora, is
founded on its representational rights to investigate, evaluate and pursue grievances. The
specific documents and information that AFGE requests from HUD ceonstitute evidence
establishing when a grievant may have performed compensable overtime work before and
after their normal tour of duty or while in travel status, and evidence establishing a
grievant's tour-of-duty thereby aiding in identifying compensable overtime work, inthe case
of request 18. Itis uncontested that these documenis are normally mainiained by HUD in
the regular course of business,

Specifically, the requesied information is in the form of documenis or elecironic data
collected, stored and maintained by HUD in the normal course of its business operations,
inciuding for example travel documents such as HTMS records and HUD forms 25017,

HUD argues the requested infarmation: is not necessary or reasonably available;
is already in AFGE's possession; is premature since no determinations of FLSA liabiiity
have been made and; is for a time outside the FLSA damages provision, in the case of
request 18.

The core of HUD's argument that the requested information is not necessary is
based on the assertion that.

[tlo daie there has not been a single finding by the arbitrator that any
employee at any level is nonexampt, nor has HUD agreed to reclassify any
employee above the GS-10 level with the possible exception of paralegals.
{Opposition p. 5-6).
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For this reason, HUD says AFGE's request is premature and "not presently
‘necessary.” (Opposition p. 6).

The Arbitrator finds that HUD's argument is without merit for several reasons. First,
the reclassification of the GS-10's and below, and the paralegals were the resuli of a
setilement agreement. However, there has not been a settlement regarding the damages
HUD may owe these employees and the Parties have determined to vigorously litigate the
issue. Therefore, the damages issue is still at issue and the requested information is
necessary for AFGE to develop evidence oh damages for these grievants, absent
seftlement. Second, the issue of GS-360's damages also has been vigorously litigated by
the Parties and the requested information is directly relevant and material fo that damages
determination, absent settlement. Third, the litigation of the grievances as to all other
bargaining unit employees is ongoing and active, and encompasses potentially 9300
current and former bargaining unit employees and may result in damages back to July 18,
2000, according to HUD, The requested informaticn is clearly and directly relevant and
material regarding grievanis whose damages claims have not been litigaied or settled yet.
Recognizing the massive scope of the grievances, delay in the collection of the information
until a time that HUD believes is appropriate does not aid in resolving these disputes at the
lowest level. Delay in the discovery of relevant, material and competent evidence will only
further protract the process of dispute resolution which is contrary to the Parties CBA,
Articie 22, Section 22.11. Finally, when HUD asseris that information is not “presenily
necessary,” it is admitting that the information is necessary, just nof now, based on iis
unilateral determination of {he progress ofthe litigation. Absent an agreement between the
Parties on a schedule for the collection and delivery of the requested information, HUD's
unilateral determination of when it will give AFGE the necessary, requestad information will
is unacceptable, and a violation of the CBA and § 7114(b}.”

For all these reasons, the Arbitrator finds that the requesied informaticn is
neceassary for the resolution of the grievances.

HUD next says the requested information is not reasonably available because it
estimates that the cost to collect the information will be $100,000-%300,000 and the
retrieving and copying the documents will displace employees from regular work thereby
interfering with Congress’s stated goal of maintaining effective and efficient governmental
operations, HUD’s argument arises out of § USC § 7101. Findings and purpose.

The Congressional findings and purpose at 5 USC § 7101, also states that "labor
organizations and coliective bargaining in the civil service are in the public interest.”
Therefore, AFGE's 5 USC § 7114(b) right to the requesied information, which is “in the

5 However, thare is merit to a rational, organized, orderly, appropriately timed collection and delivery
of the requestad Infermation to AFGE in @ manner which suppors the dispute resolution.  The Arbitrator's
Order, below, sefs boundanies for a collection and delivery process between the parties in recognition of the
need far orderly discovery while providing the Parties the opportunity to cantrol the process by mutual
agregment.
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public interest,” “should be interpreted in a manner consistent with the requirements of an
effective and efficient Government.” These two Congressional findings are notinconsistent
and in the instant grisvances, each statutory provision plainly reconciles with the other.

HUD has determined, for the effective and efficient administration of agency
operations, that it should collect, store and maintain information on each employea's travel
and tour-of-duty. Employees are expressly required by HUD's work rules to complete
forms reporting in detail the times, days and activities of their travel on HUD's business.
When an employee uses a government vehicle on HUD business, the employee is required
by HUD’s work rules to complete a vehicle use form. Some travel forms are the basis of
an employea's travel reimbursement. Pursuant o HUD policy, the forms are stored,
maintained and, when necessary, retrieved by HUD's administrative staff. Some
information is stored the HUD Travel Management System (HTM3). Therefare, HUD’s
policy and work rules reflects a decision by the agency to store and maintain this
infarmation for future uses. The records are normally maintained by HUD in the regular
course of business.

Now, AFGE seeks the information in the records and documents, which HUD has
required employees to report, to enforce the bargaining unit embloyees' grievance rights
in the instant grievances. HUD says it is too costly to retrieve the documents and
information, and the retrieval would reguire the displacement of staff because of the
massive amount of documenis that need to be collected and copied. HUD's claim is both
in genuine and dissembling in light of HUD's policy to collect, store and maintain the
information on an agency-wide scale, arguably, in excruciating detail. The Ashitrator
accepis, without question, HUD's decision to collect, store and maintain the information is
for effective and efficient agency operations. At this fime, AFGE seeks the stored
information in aid of bargaining employees' grievance rights pursuantto 5 USC § 7101, ef
seq., the same rights which Congress has declared are “in the public interest.” Under
these circumstances, the purpose each Party seeks to achieve is consisteni. Therefore,
the Arbitrator finds that since HUD's policy is to collect, store and rmaintain this information,
then the retrieval at AFGE's request, for a purpose that is in the public interest, cannot be
contrary to effective and efficient agency operations.

The potentially massive scale of HUD's retrieval of the information that AFGE has
requesied flows from the scale of the grievances and not from the nature of the RFI. Put
another way, HUD's abligation to respond to this potentially massive RF| is expanded by
the scope of the grievances.

Finally, on the issue of HUD's claims that AFGE already has some or a part of the
infermation, HUD's claim is too vague for the Arbitrator to rule on. However, to the extent
HUD has provided the information AFGE has requested, then it has discharged its
obligation under § 7114(b) regarding the RFI. HUD’s only clear reference to information
that AFGE already has received concemed attachments to 26 employee affidavits
intfroduced by AFGE at hearing. Regarding these affidavits, HUD vigorously objected to
their admission. Yet later, HUD sought to intreduce supervisors’ affidavits in rebutial to
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AFGE's affidavits and HUD's affidavits were accepted, without objection from AFGE. If
HUD believes it has given any reguested information to AFGE in response to its earlier
requesis for information, HUD need only identify the infarmation and circumstances of the
reiease to AFGE and assert that it has discharged it duty under the CBA and § 7114

The Arbitrator reminds the Parties that there are other choices of approaches o
resolving the disputes over damages other than bitter-ending each other. For example, a
faw other choices include: the Parties could agree to a representational-averaging
approach based on statistical significant sampiing, the Parties could select an neutral
expert, auditer, economist or statistician, to develop an evaluative model; or the Pariies
could develop their own averaging approach for small, medium and large offices. These
systems or any other system which produces a reasonabie, eguitable distribution of the
FLSA damages could achieve a settlament and avoid the protracted, albeit civilized,
combat to the bitter end that the Parties seem to have initiated.

Based on the record developed by the Parties and for the reasons discussed above,
the AFGE's October 5, 2008 Motion to Compel Responses to § 7114 or in the Alternative
for an Adverse Inference is granted. If HUD does not have the information requested by
AFGE; if it does not exist; if HUD cannot find it; if HUD has already provided it to AFGE or,
for any reason, if HUD cannot provide the requested information, then HUD must expressly
so stafe in response to AFGE'’s information requests. HUD's responses to AFGE's RFI
must be accurate, complete, clearly stated and up-to-dais.

HUD has asserted based on the progress of the arbitration litigation that some of
the RFl is premature. This is a timing issuea which has validity based on the scope of the
grievances, Itis reasonable for HUD to seek to pace the release of the information in a
ranner that suits efficient and effective agency operations and the pace of the arbitration
litigation. Therefore, the Parties are ordered to discuss a schedule for delivery of the
requested information t¢ AFGE that suits an agreed schedule of litigation of the grisvances
issues arbitration. Ahksent an agreement, the Arbitrator will direct the Parties to submit
propesed schedules and the Arbitrator will develop a schedule based on the more
reascnable proposal.

In the aliernative, AFGE's Motion requests that the Arbitrator draw an adverse
inference from HUD's failure to produce the reguested information. Since HUD is now
keing ordered to respond to AFGE's information requests, this evidentiary remedy is
premature and denied without prejudice. AFGE may renaw its request for an adverse
inference, at hearing or in writing, if HUD fails to comply with the Arbitrator's Order.
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Vl. ORDER:

A. HUD must provide AFGE with the information in requests 8, 10, 11, 12,
12, 14, 15, 18, 17 and 18.

B. If HUD does not have the information requested by AFGE; if it does not
exist; if HUD cannot find it; if HUD has already provided it to AFGE or, for
any reason, if HUD cannot provide the requested information, then HUD
must expressly so state in response to AFGE's information requests.

C. Within 30-calendar days of receipt of this Decision and Crder, the Parties
must discuss a schedule for delivery of the requested information to AFGE
that suits an agreed schedule of litigation of the grievances issues at
arhitration. Absent an agreement within that time, the Arbitrator will direct
the Parties to submit proposed schedules and the Arbitrator will develop a
schedule based on the more reasonable proposal.

D. AFGE's Motion in the alternative for the Arbitrater o draw an adverse
inference from HUD's failure t¢ produce lhe requested information is
premature and denied without prejudice. AFGE may renew its requast for
an adverse inference, at hearing or in writing, if HUD fails to comply with the
Arbitrator's Order.

Sean J{Rpgere, E&4.
Leonardtdwn, Maryland
January 3, 2007
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